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Dear Sir

TOWN AND COUNTRY PLANNING ACT 1990 — SECTION 77

APPLICATION MADE BY WEST CUMBRIA MINING LTD

FORMER MARCHON SITE, POW BECK VALLEY AND AREA FROM THE FORMER
MARCHON SITE TO THE ST BEES COAST, WHITEHAVEN, CUMBRIA
APPLICATION REF: 4/17/9007

This decision was made by the Secretary of State

1. | am directed by the Secretary of State to say that consideration has been given to the
report of Stephen Normington BSc DipTP MRICS MRTPI FIQ FIHE, who held a public local
inquiry on 7-10, 14-17, 21-24, 28-30 September 2021 and 1 October 2021 into your client’s

application for planning permission for:

- anew underground metallurgical coal mine and associated development including: the
refurbishment of two existing drifts leading to two new underground drifts; coal storage
and processing buildings; office and change building; access road; ventilation, power
and water infrastructure; security fencing; lighting; outfall to sea; surface water
management system and landscaping at the former Marchon site (High Road)

Whitehaven;

- a new coal loading facility and railway sidings linked to the Cumbrian Coast Railway
Line with adjoining office / welfare facilities; extension of railway underpass; security
fencing; lighting; landscaping; construction of a temporary development compound, and
associated permanent access on land off Mirehouse Road, Pow Beck Valley, south of

Whitehaven;

- a new underground coal conveyor to connect the coal processing buildings with the

coal loading facility;

in accordance with application Ref. 4/17/9007, dated 31 May 2017.
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2.

On 11 March 2021, the Secretary of State directed, in pursuance of Section 77 of the Town
and Country Planning Act 1990, that your client’s application be referred to him instead of
being dealt with by the local planning authority.

At IR1.20, the Inspector notes that the wider proposed development includes an offshore
mining area, beyond the mean low water mark. This does not form part of this application
for planning permission, as all development on the seaward side of the mean low water
mark falls under the remit of the Marine Management Organisation.

Inspector’s recommendation and summary of the decision

4.

The Inspector recommended that the application be approved and that planning permission
for the development be granted either on the basis of the underground conveyor being
constructed by utilisation of the pipe-jacking or by cut and fill technique, subject to the
conditions outlined and with the benefit of the obligations in the Section 106 Agreement
and Supplemental Agreement. In his view, pipe-jacking is the preferred option.

For the reasons given below, the Secretary of State agrees with the Inspector’s
conclusions, except where stated, and agrees with his recommendation. He has decided
to grant planning permission, on the basis of the underground conveyor being constructed
by the utilisation of the pipe-jacking technique. A copy of the Inspector’s report (IR) is
enclosed. All references to paragraph numbers, unless otherwise stated, are to that report.

Environmental Statement

6.

In reaching this position, the Secretary of State has taken into account the Environmental
Statement (ES) which was submitted under the Town and Country Planning
(Environmental Impact Assessment) Regulations 2011. Having taken account of the
Inspector's comments at IR1.9-1.16, the Secretary of State is satisfied that the 2018
Environmental Statement, together with the ES Addendum (April 2020) and the further
information (September 2021) complies with the above Regulations and that sufficient
information has been provided for him to assess the environmental impact of the proposal.

Matters arising since the close of the inquiry

7.

A list of representations received by the Secretary of State since the close of the inquiry is
at Annex A. The Secretary of State does not consider that these post-inquiry
representations, or the matter arising at paragraph 8 below, raise any new matters that
would affect his decision or that would require him to refer back to the parties for further
representations on them prior to reaching his decision on this application, and he is
satisfied that no interests have thereby been prejudiced. Copies of these letters may be
obtained on request to the email address at the foot of the first page of this letter.

On 22 June 2022, the Coal Authority granted an extension of the conditional licence to
West Cumbria Mining Ltd in respect of Whitehaven (Cumbria) Mine South Prospect:
https://www.gov.uk/government/publications/coal-authority-licences-and-
agreements/coal-authority-licences-and-agreements This licensing decision, made by the
Coal Authority, is completely separate from the present decision on whether to grant
planning permission for this called-in application.

An application for a partial award of costs was made by South Lakes Action on Climate
Change (SLACC) against West Cumbria Mining Ltd (WCM) (IR1.1). This application is the
subject of a separate decision letter.


https://www.gov.uk/government/publications/coal-authority-licences-and-agreements/coal-authority-licences-and-agreements
https://www.gov.uk/government/publications/coal-authority-licences-and-agreements/coal-authority-licences-and-agreements

Policy and statutory considerations

10.1In reaching his decision, the Secretary of State has had regard to section 38(6) of the
Planning and Compulsory Purchase Act 2004 which requires that proposals be determined
in accordance with the development plan unless material considerations indicate
otherwise.

11.In this case the development plan consists of the Cumbria Minerals and Waste Local Plan
2015-2030 (CMWLP), the Copeland Local Plan 2013-2028 — Core Strategy and
Development Management Policies Development Plan Document (CLP), the Copeland
Local Plan 2013-28 — Proposals Map, and the Copeland Local Plan 2001-2016 Saved
Policies. The Secretary of State considers that relevant development plan policies include
those set out at IR5.4-5.5.

12.Other material considerations which the Secretary of State has taken into account include
the National Planning Policy Framework (‘the Framework’) and associated planning
guidance (‘the Guidance’).

13.1n accordance with section 66(1) of the Planning (Listed Buildings and Conservation Areas)
Act 1990 (the LBCA Act), the Secretary of State has paid special regard to the desirability
of preserving those listed buildings potentially affected by the proposals, or their settings
or any features of special architectural or historic interest which they may possess.

Emerging plan

14.The emerging plan comprises the draft Copeland Local Plan 2021-2038. Consultation on
the Preferred Options draft of the emerging plan took place in September 2020.
Consultation on the pre-publication draft of the emerging plan took place between_Monday
10 January 2022 until Friday 18 March 2022. The Council submitted the Local Plan for
independent examination on 16 September 2022.

15.Paragraph 48 of the Framework states that decision makers may give weight to relevant
policies in emerging plans according to: (1) the stage of preparation of the emerging plan;
(2) the extent to which there are unresolved objections to relevant policies in the emerging
plan; and (3) the degree of consistency of relevant policies to the policies in the Framework.
The emerging plan has not been through examination, and the Inspector notes that no
party at the Inquiry referred to any of the policies contained therein. Like the Inspector, the
Secretary of State attaches little weight to the emerging plan (IR5.6).

Transboundary effects

16.For the reasons given at IR2.1-2.5, the Secretary of State agrees with the Inspector at
IR2.3 that the proposed onshore aspect of the development before him is not likely to have
a significant effect on the environment in an EEA State. He therefore agrees that
notification and consultation with EEA States in respect of transboundary effects is
therefore not necessary.

Procedural consideration — the amended scheme

17.The Secretary of State has carefully considered whether the amended scheme for the
construction of the underground conveyor by pipe-jacking technique is capable of
consideration in the determination of this application. For the reasons given at IR21.1-21.8,
he agrees with the approach set out by the Inspector at IR21.8. For the reasons given at
IR21.9-21.11, he agrees with the Inspector’s assessment that the proposed change to the
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use of pipe-jacking for the construction of a relatively small section of the underground
conveyor route does not constitute a substantial amendment to the scheme. For the
reasons given at IR21.12-21.18, he agrees with the Inspector at IR21.17 that the submitted
environmental information relating to a change to the construction methodology to
introduce pipe-jacking under the woodlands is adequate, and that the environmental effects
of this change have been adequately addressed by the Regulation 22 submission and the
additional environmental information provided during the course of the inquiry. For the
reasons given at IR21.19-21.21, he agrees with the Inspector that there was no deprivation
of opportunity of consultation on the changes proposed so as to materially compromise the
principles set out in the Wheatcroft judgment. He further agrees that the amended scheme
is capable of consideration in the determination of this application (IR21.22).

MAIN ISSUES
Need for the coal

18.The Secretary of State has carefully considered the Inspector’s analysis of the need for the
coal. For the reasons given at IR21.25-21.34 and IR21.59-21.60, he, like the Inspector, is
satisfied that there is currently a UK and European market for the coal (IR21.33), and that
although there is no consensus on what future demand in the UK and Europe may be, it is
highly likely that a global demand would remain (IR21.60). He agrees with the Inspector’s
conclusion at IR21.128 that in the period up to 2049, the development of the mine would
not encourage the continued use of blast furnace production methods that would otherwise
have been closed or converted to lower carbon technologies. For the reasons given at
IR21.35-21.38, he agrees with the Inspector that there is no certainty in the pace that
commercial and viable alternatives to Blast Furnace-Basic Oxygen Furnace (BF-BOF) may
come on stream and therefore the longer-term demand for coking coal cannot be predicted
with any degree of certainty (IR21.38). He further notes that the Inspector’s subsequent
discussion of alternative technologies and approaches at IR21.39-21.47 highlights those
uncertainties.

19.He notes that the evidence before the inquiry points to the fact that BF-BOF production is
likely to continue in the UK and Europe to around at least 2040 and possibly to 2050 but
with the increased use of Carbon Capture and Storage (CCS) or Carbon Capture Utilisation
and Storage (CCUS) (IR21.59).

20.For the reasons given at IR21.39-21.40, the Secretary of State, like the Inspector, does not
consider that there is a compelling case that hydrogen direct reduction (H-DRI) will result
in a significant reduction in the demand for coking coal over the next decade. He agrees
that whilst this technology may have the potential to be scaled up there is no certainty on
the pace or extent of this (IR21.40). For the reasons given at IR21.41-43, the Secretary of
State agrees that there is no certainty that Electric Arc Furnaces (EAF) will make a
significant contribution to UK steel production in the short (5-10 years) to medium term (10-
15 years) and agrees that whilst there is a likelihood that its use will increase across
Europe, the extent to which this may be the case cannot be predicted with any degree of
certainty (IR21.43). For the reasons given at IR21.44-21.45, the Secretary of State agrees
that increased materials efficiency is not likely to result in a significant reduction in the
demand for steel in the short to medium term (IR21.45). For the reasons given at IR21.46-
21.47, he further agrees that there is a recognition that (CCS) needs to be integrated into
steel making capacity, but this does not necessarily imply a reduction in blast furnace
production (IR21.47).



21.For the reasons given at IR21.48-21.52, the Secretary of State agrees with the Inspector
at IR21.48 that the demand for coking coal is led by the demand for steel. He further agrees
at IR21.51 that the proposed development would contribute a very small fraction of global
supply and is unlikely to materially impact on the price of coking coal or the demand for
steel. In reaching this conclusion, the Secretary of State has accepted the evidence put
forward by the applicant at IR7.63-7.69 and IR7.71. He notes that Mr Truman is the only
expert with a detailed understanding of the metallurgical coal market to give evidence at
the inquiry, and finds the applicant’s detailed and informed evidence more persuasive than
that of SLACC at IR10.79. He further agrees for the reasons given at IR21.50-21.51 that
the WCM coal would be at a competitive advantage over US coal and therefore it is highly
likely that there is the potential for a significant degree of substitution to occur (IR21.52).
Given the Secretary of State’s conclusion above that the proposed development is unlikely
to materially impact the demand for steel, it follows that the total amount of coking coal
burnt in the steel-making process is unlikely to materially change, regardless of where that
coal comes from. In reaching this conclusion the Secretary of State has taken into account
and accepts the Inspector’s characterisation that many mines in the USA operate towards
the top of the cost curve and are regarded as ‘swing suppliers’ due to their role in switching
production on or off to respond to demand (IR21.50). This means that if the coal were not
needed it would not be extracted. The Secretary of State therefore does not agree with
SLACC'’s assertion that ‘it is impossible to see how the granting of permission to extract
WCM coal could have any effect other than to add to greenhouse gas emissions’ (IR10.80).
For these reasons he does not consider that this proposal would have a material effect on
total emissions from burning coal during the steel-making process, regardless of whether
there is perfect substitution or not.

22.The Secretary of State notes that many of those in opposition to the development
expressed a view that there is no need for a new coal mine as existing global reserves can
satisfy the demand for HVA coal, and has taken into account that the ‘IEA Net Zero — A
Roadmap for the Energy Sector’ identifies that ‘existing sources of production are sufficient
to cover demand through to 2050’ (IR21.53).

23.However, for the reasons given at IR21.53-21.58, he agrees that this does not necessarily
mean that the other resources should remain unused, particularly if such exploitation would
be by mining methods that take into account the need to be net zero compliant (IR21.56).
In reaching this conclusion the Secretary of State has considered the Inspector’s
comments at IR21.55 and IR22.16. While planning policy does not set out a purely
prohibitive policy on coal in the same way as it does for peat, nonetheless the coal test set
out in paragraph 217 of the Framework sets a high hurdle, with a prohibition on the granting
of permission for extraction of coal unless it is environmentally acceptable, or unless the
likely impacts are clearly outweighed by the national, local or community benefits of the
proposal. He further agrees that in the event that the demand for coking coal falls more
quickly than the forecasts that Wood MacKenzie predict, WCM'’s position on the cost curve
of coking coal which is transported by sea means that its coal will continue to be in demand
as other swing suppliers drop out of the picture (IR21.58).

24.For the reasons given at IR21.59-21.63 and at IR22.13 the Secretary of State agrees with
the Inspector at IR22.13 that it is clear that the European and UK steel industry is currently
reliant on a supply of suitable metallurgical coal, and further agrees that whilst there is a
prospect that this reliance may decrease in the UK and Europe over the lifetime of the
development, the evidence suggests that there would still remain a market for the coal.
However, given that the demand for this type of coking coal is currently being adequately
met from existing sources, the Secretary of State has considered how much weight the
supply of coal should carry. For the reasons given at IR21.34, he agrees that the proposed
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development gains some support from paragraph 209 of the Framework in relation to the
supply of the home market, and has also taken into account the applicant’s view at IR7.76
that a diverse and secure supply network can help to avoid disruption to supply chains as
a result of natural disasters, poor weather, or geo-political considerations. He further
agrees for the reasons given at IR21.37, IR21.56 and IR22.13 that this supply would be a
national benefit. Overall he considers that the benefits attaching to the supply of the UK
market carry moderate weight.

Climate change

25.

The Secretary of State has noted and agrees with the Inspector’s assessment of the
national policy background at IR21.64-21.73, including noting that the BEIS Industrial
Decarbonisation Strategy of March 2021 ‘does not rule out the use of coking coal in an
integrated steel making process together with CCUS as a net zero compliant option going
forward...any mining of the coal itself need[s] to be net zero compliant in the future’
(IR21.71).

The operation of the mine

26.

27.

28.

29.

The Secretary of State has carefully considered the Inspector’s analysis of Greenhouse
Gas (GHG) emissions and climate change in respect of the operation of the mine at
IR21.74- 21.101, IR21.125-21.128 and IR21.130-21.134. He has considered the question
of downstream emissions separately at paragraphs 32-36 below.

The Secretary of State notes that the assessment in Ecolyse 2 (IR21.74-21.83) concludes
that taking into account all the mitigation (avoidance, reduction and compensation through
off-setting), the residual likely effects of the proposed development (i.e. the extraction
process on site, not the downstream emissions from the use of the coal) on GHG emissions
would be relatively neutral and not significant (IR21.80). It further concludes that there is
broad consistency between assumptions underlying the Climate Change Committee’s net
zero pathway for the mining sector and the projected emissions from the mine by 2050
(IR21.82). Like the Inspector, the Secretary of State has gone on to assess criticisms of
the assessment’s conclusions.

In respect of exclusions, the Secretary of State notes that the GHG assessment has been
compiled to broadly accord with the Institute of Environmental Management and
Assessment (IEMA) guide ‘Impact Assessment Guide to Assessing Greenhouse Gas
Emissions and Evaluating their Significance’, which advises that elements of up to 5% of
total energy and mass (i.e. inputs) can be excluded, but all inputs and outputs for which
data is available should be included in the assessment (IR21.85). For the reasons given at
IR21.84-21.88, he agrees with the Inspector’s conclusion that the exclusions are likely to
be well below the 5% cut off adopted in the IEMA guidance (IR21.88).

For the reasons given at IR21.89-21.94 and IR21.132, the Secretary of State agrees that
on the basis of the evidence provided, the proposed measures to capture methane
represent best available practice (IR21.94). He further agrees at IR21.132 that the
proposal would be consistent with paragraph 215(d) of the Framework which encourages
coal extraction development to capture and use methane from active coal mines, and
agrees that it would also be consistent with Policy SP13 of the CMWLP which requires that
proposals for mineral development should demonstrate that energy management and
carbon reduction measures have been included in their design. Taking into account that
by capturing and storing methane it will be possible to use that methane as a decentralised
supply of energy from year 4 of the mine’s planned operational period, he further agrees
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the proposals would comply with paragraph 15 of the Framework, which requires local
planning authorities to expect development to comply with local plan policies on
decentralised supply (IR21.132).

30.The Secretary of State agrees with the Inspector’s analysis and conclusions in relation to
the internationally accepted GMP100 metric at IR21.95-21.96 for the reasons given there.

31.The Secretary of State recognises the views of many objectors to the scheme that the use
of offsetting is contrary to the attainment of a net zero model. However, it is acknowledged
as a valid approach by the CCC to achieving net zero in the sixth carbon budget (IR21.126
— NB: the IR contains two paragraphs numbered IR21.125 — this refers to the second of
those paragraphs). In this case, the Secretary of State accepts that some small amount of
GHG release from the proposed development is inevitable, and notes that the proposal
provides for any residual emissions remaining after mitigation to be offset through the
purchasing of recognised Gold Standard or equivalent offsets (IR21.98). For the reasons
given at IR21.97-21.101 and IR21.126, he agrees with the Inspector that its use is neither
unusual nor inappropriate in the proposed development (IR21.101).

Consideration of ‘Downstream Emissions’

32.The Secretary of State has carefully considered a number of different issues associated
with downstream emissions (i.e. the emissions arising from the use of the coal in the
manufacture of steel). In reaching his conclusions he has taken into account the Inspector’s
comments and analysis at IR1.22-1.26 and IR21.102-21.134.

33.The Secretary of State has firstly considered whether downstream emissions should be
taken into account in the consideration of the overall effect of the proposed development
on climate change. In doing so he accepts the approach set out in the Court of Appeal
decision in Finch which held that the question of whether downstream emissions ‘must’ be
assessed is a question of fact and judgement for the planning decision-maker (IR21.106).

34.Like the Inspector, the Secretary of State has considered whether there is sufficient causal
connection between the proposal and the impact on the environment associated with
downstream GHG emissions as a consequence of the use of the coal in a blast furnace,
and whether this constitutes a significant indirect effect of the proposed development
(IR21.109). He has taken into account that the Court of Appeal held that the EIA Directive
and Regulations do not compel the assessment of the environmental effects resulting from
the consumption or use of an end product where those environmental effects are not
actually effects of the proposed development; and has also taken into account that there
are a number of distinct and intervening processes from the extraction of the coal as part
of the proposed development and its use in a blast furnace to make steel (IR21.113), as
setoutin IR21.116. He agrees with the Inspector at IR21.117 that the applicant would have
no knowledge or control over the above processes and the avoidance or mitigation
measures employed by any particular blast furnace when using coke made from WCM
coal, or indeed a coke maker, and further agrees at IR21.118 that the ‘essential character’
of the proposed development does not extend to the subsequent use of metallurgical coal
by the facilities and processes beyond the planning application boundary and outwith the
control of the applicant (IR21.118).

35.0verall, the Secretary of State agrees with the Inspector that the impacts of GHG
emissions from the subsequent use of the coal, as part of a blended coke product, at
indeterminate proportion and in an indeterminate quantity, with no knowledge at this stage
of the nature and efficiency of the particular blast furnace and any GHG mitigation
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measures that may be installed, cannot reasonably be regarded as indirect significant
effects of the proposed development (IR21.123). Therefore he agrees with the Inspector
on this matter and in the application of the Finch judgement (IR21.123).

36.The Secretary of State has gone on to consider the impacts of using coal from WCM. He
agrees with the Inspector that to some extent the emissions from the use of coking coal
are inevitable whether coal from the proposed development or other sources is used
(IR21.122), and further agrees for the reasons given at IR21.121 that the effects of
downstream emissions may well be considered neutral or slightly beneficial when
compared with other extractive sources. He has concluded at paragraph 21 above that it
is highly likely that there is the potential for a significant degree of substitution to occur. He
agrees for the reasons given at IR21.120 and IR21.129 that the proposed development
would have a broadly neutral effect on the global release of GHG from coal used in steel
making, whether or not end use emissions are taken into account, and would enable some
of the coal used to be sourced from a mine that seeks to be net zero (IR21.129).

Conclusions on climate change

37.For the reasons given at IR21.125-21.134, the Secretary of State agrees that given no
evidence was provided to suggest that any other metallurgical coal mines in the world
aspire to be net-zero, the proposed mine is likely to be much better placed to mitigate GHG
emissions than from comparative mining operations around the world (IR21.125). He
further agrees that the commitment in the proposed development to be net zero over the
whole life-time is entirely consistent with the approach proposed by the Industrial
Decarbonisation Strategy (IR21.130), and that the proposal would be consistent with
paragraph 215(d) of the Framework which encourages coal extraction development to
capture and use methane from active coal mines, as well as paragraph 15 of the
Framework (IR21.132). He further agrees that the proposal would be consistent with Policy
SP13 of the CMWLP which require that proposals for mineral development should
demonstrate that energy management and carbon reduction measures have been included
in their design (IR21.132).

38.0verall, the Secretary of State agrees at IR21.131 that the proposed development is
consistent with paragraph 152 of the Framework, and would to some extent support the
transition to a low carbon future. He further agrees that the proposed development would
have an overall neutral effect on climate change and is thus consistent with Government
policies for meeting the challenge of climate change (Framework Chapter 14), and also
Policy SP13 of the CMWLP, and agrees that this should be afforded neutral weight in the
overall planning balance (IR21.134).

Ecology

39.For the reasons given at IR21.135-21.138, the Secretary of State agrees with the
Inspector’s analysis and conclusions that subject to the imposition of appropriate planning
conditions, the impact of the proposed development on the MMS and the restoration of the
Main Band Colliery site would not result in a materially detrimental impact to ecology or
biodiversity interests (IR21.138).

40.For the reasons given at IR21.140-21.147 and IR22.6-22.7, the Secretary of State agrees
with the Inspector that the effects of construction of the underground conveyor using ‘cut
and fill’ are likely to be adverse, permanent and significant at a local level, and would result
in a small loss of irreplaceable ancient semi-natural woodland. He has gone on to consider
the construction of the underground conveyor using ‘pipe-jacking’. For the reasons given
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41.

42.

43.

at1R21.148-21.152, IR21.166 and IR22.6, the Secretary of State agrees with the Inspector
that the utilisation of pipe-jacking as a construction methodology would not cause any
unacceptable impacts on ecology nor result in a net loss in biodiversity (IR22.6). He agrees
that consequently, the use of pipe-jacking as a construction technique for the conveyor
beneath the identified woodlands would not result in any conflict with paragraph 180(c) of
the Framework or Policies ENV3 and DM25 of the CLP (IR21.152). For the reasons given,
he further agrees that the proposed pipe-jacking technique should be the preferred
approach for the construction of the underground conveyor (IR21.152).

For the reasons given at IR21.153-21.160 the Secretary of State agrees with the
Inspector’s conclusions on protected and rare species. For the reasons given at IR21.161-
21.163 and IR21.166, the Secretary of State, like the Inspector, is satisfied that the
Supplemental Undertaking would ensure that the proposed development would provide for
a minimum net gain of 10% prior to the commencement of production and further net gain
to be achieved on restoration. He agrees that consequently, there would be no conflict
with Policy SP15 and DC16 of the CWMLP, Policy DM25 of the CLP or paragraph 179 of
the Framework.

The Secretary of State is the Competent Authority for the purposes of the Conservation of
Habitats and Species Regulations 2017 and for the reasons set out at IR21.164-21.165 he
agrees with the Inspector that he is required to make an Appropriate Assessment of the
implications of that plan or project on the integrity of any affected European site in view of
each site’s conservation objectives. Those sites are River Derwent and Bassenthwaite
Lake Special Area of Conservation (SAC), Lake District High Fells SAC, Wast Water SAC,
Morecombe Bay and Duddon Estuary Special Protection Area (SPA), River Ehern SAC,
Drigg Coast SAC and proposed Solway Firth SPA.

The Secretary of State agrees with the assessment and findings in Annex G of the IR, and
like the Inspector is content that the development would not result in any likely significant
effect alone, or in combination with other plans and projects, on the existing and proposed
internationally designated sites (Annex G, paragraph 36). In reaching this conclusion he
has taken into account the Inspector's comments at IR1.27-1.30. He therefore adopts
Annex G as the necessary Appropriate Assessment in his role as the Competent Authority
on this matter.

Character and appearance of the area

44,

45.

The Secretary of State agrees with the approach taken by the Inspector at IR21.168-
21.171. For the reasons given at IR21.172-21.184 the Secretary of State agrees that the
impact of development on the Main Mine Site (MMS) on landscape character would be
offset by the landscape benefits as set out at IR21.183, and agrees that overall the
proposed development on the MMS would have a neutral effect on landscape character
(IR21.184). For the reasons given at IR21.185 he agrees that the installation of the
underground conveyor would not have any material effect on the character or appearance
of the area (IR21.186).

For the reasons given at IR21.187-21.193 the Secretary of State agrees that the Rail
Loading Facility (RLF) would likely appear as an isolated, uncharacteristic and visually
dominant structure within the northern section of the valley (IR21.190), and that in localised
views along the valley bottom, the sidings would appear as a significant structure in the
local landscape (IR12.191). He further agrees that the magnitude of landscape change as
a consequence of the construction of the RLF would be substantial in the immediate vicinity
of the site, to slight at the periphery of the Landscape Character Area, averaging moderate
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46.

47.

48.

49.

50.

overall. He agrees that the proposed RLF would have a major effect on the landscape of
the surrounding area and that this effect would be adverse and significant (IR21.193).

The Secretary of State has followed the approach set out by the Inspector in IR21.194-
21.195. He agrees with the Inspector’s analysis at IR21.196-21.208 of visual effects on
residential properties from development on the MMS and for the reasons given there
agrees that overall, the magnitude of change would be moderate resulting in a moderate
adverse visual effect upon residents. He further agrees that as the proposed planting
establishes, the development would integrate better with the landscape with the
consequence that there would be a slight adverse effect in the longer term (IR21.208). For
the reasons given at IR21.209-21.212 the Secretary of State agrees with the Inspector’s
analysis that the visual effects on Public Rights of Way from development on the MMS
would be major/moderate adverse and significant.

For the reasons given at IR21.213-21.217 the Secretary of State agrees with the
Inspector’s analysis of visual effects on residential properties of the RLF.

For the reasons given at IR21.218-221 he agrees that as a consequence of the open rural
nature of the location of the RLF, the magnitude of visual change associated with its
construction in close views would be high. He agrees that users of the part of the Coast-
to-Coast path that passes in relatively close proximity of the RLF would be sensitive to this
change, and further agrees that overall, the adverse effect on users of this part of the path
would be major (IR21.219). For the reasons given at IR21.222-21.226 the Secretary of
State agrees with the Inspector’s analysis there of visual impacts on road and rail users.

The Secretary of State agrees with the Inspector at IR21.229 that there would be some
landscape benefits associated with the reclamation and reuse of the derelict Marchon site
and the restoration of the Main Band Colliery site, and further agrees at IR22.15 that these
benefits should be afforded moderate weight.

Overall, for the reasons given above and at IR21.227-1R21.229 and IR22.5 the Secretary
of State agrees with the Inspector at IR22.5 that substantial harm would occur to the
character and appearance of the Pow Beck Valley, contrary to Policy DC18 of the CMWLP
and Policy ENV5 of the CLP. He further agrees at IR21.229 that there would be an
unacceptable environmental impact, and like the Inspector at IR22.5, he attaches
significant weight to this harm.

Heritage

51.For the reasons given at IR21.230-21.234 and IR21.237 the Secretary of State agrees that

there would be one impact of more than minor significance that will affect a heritage asset,
in respect of the construction of the Rail Loading Facility on the setting of Scalegill Hall and
adjoining barn (a Grade Il listed building). He further agrees at IR21.238 that the presence
of the A595 provides a dominating effect on the setting of Scalegill Hall and severs the
heritage asset from the landscape to the west, and that whilst distant views of the RLF will
be possible, these will be at a considerable distance. The Secretary of State agrees that
consequently, the harm to the setting of the heritage asset would be less than substantial
(IR21.238). He has taken into account, in line with paragraph 199 of the Framework, that
great weight should be given to the asset’s conservation. However, in the particular
circumstances of this case, and taking into account the matters at IR21.232-21.234 and
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52.

53.

IR21.237-21.238, he considers that the less than substantial harm should carry moderate
weight.

In line with paragraph 202 of the Framework, he has weighed this harm against the public
benefits of the proposal, as summarised at paragraph 70 below. He agrees with the
Inspector at IR21.240 and IR22.19 that these benefits outweigh the less than substantial
harm that would be caused to the setting of the heritage asset at Scalegill Hall, and the
Framework heritage test is therefore favourable to the proposal. He further agrees that the
proposed development would not be in conflict with the relevant provisions of Policy DC17
of the CMWLP, Policy ENV4 of the CLP nor with the relevant provisions of the Framework.

The application does not propose any mitigation to minimise the effect of the proposed
development on the setting of Scalegill Hall; however, as part of the mitigation for impacts
upon historic assets overall, enhancements to local heritage assets of high value are
proposed at Barrowmouth Gypsum and Alabaster Mine, Saltom Coal Pit (which is on the
Historic England at risk register) and Haig Colliery (IR21.235-21.236). For the reasons
given at IR21.236-21.237 the Secretary of State agrees that there will be benefits which
include those resulting from enhanced knowledge of historic industrial mining heritage and
enhancements to the setting of a number of high sensitivity assets (IR21.239). He
considers these benefits carry moderate weight.

Integrity of the Sellafield Nuclear Processing Facilty

54.

The Secretary of State notes that a number of concerns were raised by interested parties
regarding the effect of the proposed development on the integrity of the Sellafield Nuclear
Reprocessing Facility (IR21.241). He further notes that no objections were received from
the Office for Nuclear Regulation, the Coal Authority, the Health and Safety Executive and
the MMO in respect of this matter (IR21.242). For the reasons given at IR21.242-21.245
the Secretary of State agrees with the Inspector that whilst the risk of a seismic event
cannot be ruled out, in the absence of concerns raised regarding this matter from technical
consultees, and on the basis that impacts will be monitored and managed whilst the mine
is operational, the potential impacts in respect of future seismic events should be afforded
limited weight (IR21.245).

Employment and the local and national economy

55.

56.

57.

The Secretary of State has carefully considered the economic benefits put forward by the
applicant (IR21.246-21.250) and the detailed economic analysis of the local, regional and
national benefits of the proposed development set out in the report on the ‘Economic
Impact of Cumbria Metallurgical Coal Project’, prepared by NERA Economic Consulting
(IR21.253-21.55). He notes that the contents and conclusions of the NERA report were not
challenged in the inquiry (IR21.253).

For the reasons set out in IR21.246-21.250, the Secretary of State agrees with the
Inspector that on the basis of the evidence provided there are no justifiable reasons to
suggest that the job numbers identified in the Applicant’s ‘Operational Organagram’ may
be incorrect (IR21.246). He further agrees with the Inspector that many of these jobs would
be skilled and well-paid jobs, and that the jobs provided by the proposed development
would make a significant contribution to the local economy, both directly and due to a
multiplier effect (IR21.247).

Like the Inspector, the Secretary of State accepts that the intention to achieve targets for
the recruitment of 80% of the workforce from within 20 miles of the site cannot be
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guaranteed but agrees with the Inspector that even if endeavours to achieve this were
partially unsuccessful, the migration of persons to work at the mine and reside in the local
area would nonetheless add to the spending and use of local facilities and services
(IR21.249).

58.For the reasons given at IR21.251-21.252, the Secretary of State agrees that it was clear
from some of the evidence presented at the Inquiry that the local area has a compelling
need for additional investment and employment opportunity, and agrees that against this
background, the proposed development would provide significant opportunity for
employment and investment in local products and services, particularly during the
construction period (IR21.252).

59.The Secretary of State has also taken into account that the proposed development would
sustain 1127 indirect and induced jobs nationally, with 146 of these at a regional level
(IR21.254); and has taken into account the increase to national output, the impact on GVA
and the contribution to the UK balance of payments (IR21.254-21.255 and IR22.14).

60.He agrees that in light of the evidence put forward, the proposed development would make
a substantial contribution to the national and regional economy and provide significant
employment benefits (IR21.256). He agrees with the Inspector that the proposal would be
compliant with Policy SP14 of the CMWLP, and further agrees these benefits should be
afforded substantial weight (IR21.256 and IR22.14).

Tourism and recreation

61.For the reasons given at IR21.257-21.261 the Secretary of State agrees at IR21.260 that
the development would affect only a very small part of the coastal route. He further agrees
that there was no conclusive evidence provided in the Inquiry to make any reasonable
judgement of the effect of the proposed development on the local tourist economy and
agrees that the development would not deter users to any significant extent. For the
reasons given he agrees at IR21.26 that the impact on tourism should be afforded little
weight.

Other matters

62. The Secretary of State agrees with the Inspector’s conclusions on the impacts of air quality,
dust, noise, water pollution and light pollution arising from the proposed development
(IR21.262).

Planning conditions

63. The Secretary of State has given consideration to the Inspector’s analysis at IR19.1-19.30,
the recommended conditions set out at the end of the IR and the reasons for them, and to
national policy in paragraph 56 of the Framework and the relevant Guidance. He is satisfied
that the conditions recommended by the Inspector comply with the policy test set out at
paragraph 56 of the Framework and that the conditions set out at Annex B should form
part of his decision. Given the Secretary of State’s decision that this development should
be granted on the basis on the basis of the underground conveyor being constructed by
utilisation of the pipe-jacking technique, and noting the Inspector’'s comments at IR19.17,
the following numbered conditions which relate to the cut and fill technique have been
removed from the list in Annex F of the IR: Condition 28, Condition 29 and Condition 30.
They have been replaced by Condition 28A, Conditions 29A and Condition 30A. As per the
list in Annex F of the IR, Plans 869/AC/010 C, 869/AC/011 C, 869/AR/015 A and
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869/AR/016 B have also been inserted at the end of Condition 2 to reflect the choice of
pipe-jacking.

Planning obligations

64.

Having had regard to the Inspector’s analysis at IR20.1-20.12, the Section 106 Agreement
dated 28 October 2021 and Supplemental Agreement also dated 28 October 2021,
paragraph 57 of the Framework, the Guidance and the Community Infrastructure Levy
Regulations 2010, as amended, the Secretary of State agrees with the Inspector’s
conclusion for the reasons given in IR20.5 that the obligations comply with Regulation 122
of the CIL Regulations and the tests at paragraph 57 of the Framework.

The coal test

65.

66.

67.

68.

The Secretary of State agrees with the Inspector at IR22.1 that paragraph 217 of the
Framework and Policy DC13 of the CMWLP (which largely reflects paragraph 217) are the
key considerations in the planning balance that applies in this case. The Secretary of State
agrees with the approach set out by the Inspector at IR22.2-22.4.

The Secretary of State agrees with the Inspector at IR22.5-22.10 that on the basis of
utilising pipe-jacking as a construction methodology (see paragraph 40 above), the
following matters would give rise to elements of environmental harm: substantial harm to
the character and appearance of the Pow Beck Valley (paragraph 50 above); less than
substantial harm to the setting of a heritage asset (paragraph 51 above); the impact on
tourism (paragraph 61 above); and the potential impacts of future seismic events
(paragraph 54 above).

Overall the Secretary of State therefore agrees that the proposal fails to meet the
requirements of paragraph 217(a) of the Framework and fails to meet the first two bullet
points of Policy DC13 of the CMWLP (IR22.11). He has gone on to consider whether the
proposed development meets the requirements of paragraph 217(b) of the Framework and
the third bullet point of Policy DC13.

In reaching his conclusion he has taken into account benefits associated with the supply
of coal (paragraph 24 above), landscape benefits associated with restoration of the Main
Band Colliery site and the eventual restoration of part of the former Marchon site
(paragraph 49 above), heritage benefits (paragraph 53 above) and economic benefits
(paragraph 60 above). Overall the Secretary of State agrees with the Inspector at IR22.19
that the likely impacts (taking all relevant matters into account, including any residual
environmental impacts) are clearly outweighed by the national, local or community benefits
of the proposed development. He therefore agrees with the Inspector at IR22.20 that the
proposal accords with paragraph 217(b) of the Framework and the third bullet point of
Policy DC13 of the CMWLP. The coal test in both the Framework and the development
plan is therefore favourable to the proposal. The Secretary of State further agrees that the
proposal is in accordance with national policy regarding the sustainable use of minerals
(Chapter 17 of the Framework) (IR22.20).

Planning balance and overall conclusion

69.

For the reasons given above, the Secretary of State considers that there is conflict with
Policy DC18 of the CMWLP and Policy ENV5 of the CLP. However, given the centrality of
Policy DC13 to this case, the fact that the Policy DC13 test takes into account the
conclusions on Policies DC18 and ENV5, and the overall conclusion that the Secretary of
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State has reached on accordance with Policy DC13, he considers that the proposal is in
accordance with the development plan overall. He has gone on to consider whether there
are material considerations which indicate that the proposal should be determined other
than in accordance with the development plan.

70.Weighing in favour of the proposal are the economic benefits which attract substantial
weight; the provision of an indigenous source of supply to the UK steel industry which
attracts moderate weight; local heritage benefits which attract moderate weight; and
landscape benefits associated with restoration of the Main Band Colliery site and the
eventual restoration of part of the former Marchon site which attract moderate weight.

71.Weighing against the proposal are landscape harm which attracts significant weight;
potential impacts on the integrity of Sellafield Nuclear Reprocessing Facility which attract
limited weight; the impact on tourism which attracts little weight; and the ‘less than
substantial’ heritage harm which attracts moderate weight. The Secretary of State has
concluded that the heritage test at paragraph 202 of the Framework is favourable to the
proposal.

72.The Secretary of State has considered the proposal in relation to the criteria of the coal
test at paragraph 217 of the Framework, and has concluded that this test is favourable to
the proposal.

73. Overall the Secretary of State considers that the accordance with the development plan
and the material considerations in this case indicate that permission should be granted.

Formal decision

74.Accordingly, for the reasons given above, the Secretary of State agrees with the Inspector’s
recommendation. He hereby grants planning permission for the development on the basis
of the underground conveyor being constructed by utilisation of the pipe-jacking technique,
subject to the conditions set out in Annex B below, and with the benefit of the obligations
in the Section 106 Agreement and Supplemental Agreement, for:

- anew underground metallurgical coal mine and associated development including: the
refurbishment of two existing drifts leading to two new underground drifts; coal storage
and processing buildings; office and change building; access road; ventilation, power
and water infrastructure; security fencing; lighting; outfall to sea; surface water
management system and landscaping at the former Marchon site (High Road)
Whitehaven;

- a new coal loading facility and railway sidings linked to the Cumbrian Coast Railway
Line with adjoining office / welfare facilities; extension of railway underpass; security
fencing; lighting; landscaping; construction of a temporary development compound, and
associated permanent access on land off Mirehouse Road, Pow Beck Valley, south of
Whitehaven;

- a new underground coal conveyor to connect the coal processing buildings with the
coal loading facility;

in accordance with application Ref. 4/17/9007, dated 31 May 2017.

75.This letter does not convey any approval or consent which may be required under any
enactment, bye-law, order or regulation other than section 57 of the Town and Country
Planning Act 1990.
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Right to challenge the decision

76.A separate note is attached setting out the circumstances in which the validity of the
Secretary of State’s decision may be challenged. This must be done by making an
application to the High Court within 6 weeks from the day after the date of this letter for

leave to bring a statutory review under section 288 of the Town and Country Planning Act
1990.

77.A copy of this letter has been sent to Cumbria County Council and SLACC and Friends of

the Earth, and notification has been sent to others who asked to be informed of the
decision.

Plarsing Carewenk Unnit

This decision was made by the Secretary of State, and signed on his behalf
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ANNEX A SCHEDULE OF REPRESENTATIONS

General representations, including those received after the Inquiry and not seen by the

Inspector
Party Date
Bethany Jackson 10/08/2021
Mrs O. M. Hillen 03/09/2021
Simon Burdis 16/09/2021
Neil Wilson 02/10/2021
Paul Dillon (1 of 3) 12/10/2021
Marianne Birkby (1 of 4) 01/11/2021
Miranda Whall 20/11/2021
Dawn Fuller 12/12/2021
Correspondence signed by Mike Starkie, Elected Mayor of 15/12/2021
Copeland, and 33 Councillors representing Copeland Borough
Council and Cumbria County Council
Mark Jenkinson MP, attaching correspondence signed by 35x 22/12/2021
MPs
Marianne Birkby, on behalf of Radiation Free Lakeland (2 of 4) 03/01/2022
Marianne Birkby, on behalf of Radiation Free Lakeland (3 of 4) 17/01/2022
Marianne Birkby, on behalf of Radiation Free Lakeland (4 of 4) 21/01/2022
Steven Goodman, on behalf of Reading Friends of the Earth 11/03/2022
Morag Carmichael on behalf of Hammersmith and Fulham 09/02/2022
Friends of the Earth
Becca Cole on behalf of Blackwater Valley Friends of the Earth | 19/02/2022
Mike Starkie, Elected Mayor for Copeland 09/03/2022
Nick Brown MP, attaching correspondence from Jacky Doran on | 11/03/2022
behalf of Climate Action Newcastle
Chi Onwurah MP, attaching correspondence from Jacky Doran | 11/03/2022
on behalf of Climate Action Newcastle
Paul Palley (1 of 10) 14/03/2022
Lee Anderson MP, attaching correspondence signed by 35x 22/03/2022
MPs
Paul Palley (2 of 10) 25/03/2022
Rosie Cooper MP, attaching correspondence from Andrew 25/03/2022
Morris on behalf of Ormskirk and District Friends of the Earth
Mr John C Hall 26/03/2022
Philip Davies MP 28/03/2022
Jill Hudson 11/04/2022
Chris Walsh 13/04/2022
David Douglass 14/04/2022
Rt Hon Greg Clarke MP, attaching correspondence from 14/04/2022
constituent Colin Sefton
Paul Dillon (2 of 3) 15/04/2022
Paul Dillon (3 of 3) 17/04/2022
13 NGOs, via Miriam Turner and Hugh Knowles (Friends of the | 26/04/2022
Earth England, Wales and NI)
Paul Palley (3 of 10) 28/04/2022
Richard Thomson MP, summarising correspondence from 06/05/2022

multiple unidentified constituents
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Matt Rodda MP, attaching correspondence from an unidentified | 09/05/2022
constituent

K J Alderson Undated
Colin Hatton Undated
Sir Bill Wiggin MP, attaching correspondence from Beth 06/06/2022
Hartness

Kate Green MP, attaching correspondence from Helen Carr 09/06/2022
Brian Batty 10/06/2022
Peter Atkinson 27/06/2022
Jean Warnes 29/06/2022
Sir Stephen Timms MP, on behalf of constituent Mr Matthew 29/06/2022
Nash

David Topping 28/06/2022
The Rt Hon Diane Abbott MP 01/07/2022
Mr James 01/07/2022
Catherine McKinnell MP, summarising correspondence from 05/07/2022
multiple unidentified constituents

Derek Twigg MP, attaching correspondence from Samantha 06/07/2022
Parr

Ruth Hall 06/07/2022
Molly Hogg 06/07/2022
Gillian Kelly 06/07/2022
Julia Robinson, Climate Emergency West Cumbria 06/07/2022
Helen Wilkinson 06/07/2022
John Ormiston 06/07/2022
Kamran Hyder (Ward Hadaway) on behalf of the applicants (1 of | 07/07/2022
3)

Matthew Simons 07/07/2022
Ciara Shannon, Green Finance Community Hub (1 of 2) 08/07/2022
Mr D R Drimmer 13/07/2022
Rt Hon Penny Mordaunt MP, attaching correspondence from 22/07/2022
Simon Thornton

Dr Adrianne Calsy 27/07/2022
Rt Hon Alok Sharma MP, attaching correspondence from 01/08/2022
constituent Richard Croker

Rt Hon Greg Clark MP, attaching correspondence from 02/08/2022
constituent Steve Walter

Marieke de Jonge 02/08/2022
Martin Wilkinson 05/08/2022
Sir Bill Wiggin MP, attaching correspondence from Peter and 08/08/2022
Janice Ford

Peter Bone MP, attaching correspondence from constituent 08/08/2022
Stephen Reynolds

Angela Richardson MP, attaching correspondence from 11/08/2022
constituent Anna Deadman

Rt Hon Sir lain Duncan Smith MP, attaching correspondence 11/08/2022
from constituent Laura Bevan

Rt Hon Damian Hinds MP, on behalf of unidentified constituent | 12/08/2022
Kamran Hyder (Ward Hadaway) on behalf of the applicants (2 of | 15/08/2022

3)
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David Morris MP, attaching correspondence from constituent Jo
Looker

15/08/2022

Hetty Benson 17/08/2022
Peter Kyle MP, summarising correspondence from multiple 26/08/2022
unidentified constituents

Rt Hon. Mel Stride MP summarising correspondence from an 01/09/2022
unidentified constituent

Yvonne Fovargue MP, attaching correspondence from 01/09/2022
constituent John Logan

Guy Opperman MP, attaching correspondence from constituent | 05/09/2022
Adam Wilson

Ciara Shannon, Green Finance Community Hub (2 of 2) 07/09/2022
Mark Jenkinson MP 08/09/2022
Mike Starkie, Elected Mayor for Copeland 20/09/2022
David Simmonds CBE MP, on behalf of constituent Roger 26/09/2022
Emmot

Mary Glindon MP, on behalf of Austin McCarthy 26/09/2022
Paul Palley (4 of 10) 04/10/2022
Paul Palley (5 of 10) 17/10/2022
Paul Palley (6 of 10) 18/10/2022
Paul Palley (7 of 10) 24/10/2022
Paul Palley (8 of 10) 24/10/2022
Mike Starkie, Elected Mayor for Copeland 26/10/2022
Clir Mike Johnson, Leader of Allderdale Council 27/10/2022
25 Organisations, via Tom Fyans CPRE 04/11/2022
Kamran Hyder (Ward Hadaway) on behalf of the applicants (3 of | 04/11/2022
3)

Paul Palley (9 of 10) 21/11/2022
Paul Palley (10 of 10) 23/11/2022
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Annex B List of conditions

1)

For the purposes of conditions of this planning permission, the following definitions
shall apply to the permission hereby granted:

DEVELOPMENT PHASES:
Preliminary Phase
The works associated with:

At the Main Mine Site - Securing the site, site investigation (contamination and
geotechnical), remediation of contaminated land (including the installation of temporary
covers), site clearance (removal of remnants of the sites former use as a chemical
production factory. This phase precedes the Construction Phase.

At the Rail Loading Facility — Securing the site, archaeological investigation, site
investigation (geotechnical), any archaeological excavation (required as a result of the
archaeological investigation), any remediation of contamination (if there is any at
presently unknown contamination), site clearance/soil strip and formation of soil
storage bunds.

Along the route of the conveyor — Archaeological investigation, Site investigation
(geotechnical), any archaeological excavation (required as a result of the
archaeological investigation), any remediation of contamination (if there is any at
presently unknown contamination)

Construction Phase / Construction Works
The phase / works associated with:

At the Main Mine Site — vehicular access improvements, creation of construction and
operational parking areas and construction compounds, site levelling to formation layer
and installation of services and drainage connections, the construction of all the built
and engineered components of the development, removal / decommissioning of
construction compounds.

At the Rail Loading Facility - creation of construction and operational parking areas and
construction compounds, site levelling to formation layer and installation of services
and drainage connections, the construction of all the built and engineered components
of the development, removal and decommissioning of construction compounds and
restoration of laydown areas/ construction compounds.

Along the line of the conveyor route — soil stripping and soil storage, haul roads,
excavation, installation and burial of the conveyor culvert, installation of the conveyor
infrastructure, soil replacement, and restoration. At the underground mining area -
driving drifts to the target coal reserves, creation of pit bottom.

For each component of the development the Construction Phase follows the
Preliminary Phase and precedes the Operational Phase.

Operational Phase
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2)

The stage of the development comprising the Winning and Working of High Vol A
Coking Coal from underground mining areas, the processing of coal to separate High
Vol A Coking Coal and waste. The dispatch from site of coal products and the return
underground and placement of waste/paste.

This Operational Phase follows the Construction Phase and precedes the Restoration
Phase.

Restoration Phase

Following the completion of the Operational Phase, the Restoration Phase comprises
the removal of all above-ground buildings and structures, and removal of conveyor
infrastructure (but retention of the conveyor culvert) and the restoration of the above
ground components of the site in accordance with the approved restoration scheme.

DEVELOPMENT COMPONENTS:
Main Mine Site (MMS)

That part of the development site which accommodates the mine portals, coal handling
and processing plant, offices and other development associated with the administration
and operation of the mine as illustrated on drawing reference 869/AM/002 Rev E and
which includes the landscape mounds to the north and south of the buildings, plant and
equipment.

Rail Loading Facility (RLF)

The facility to be used for taking coal transported by the conveyor and loading it onto
trains, including the rail loading building, the railway sidings, the RLF office and RLF
Conveyor access station and ancillary development as illustrated on drawing
869/AR/002 Rev C and including the land formerly occupied by the Main Band colliery.

MINE PRODUCTION:
High Vol A Coking Coal

Coal with particular physical and chemical characteristics that makes it suitable for use
in the production of coke for steel-making and separated from reject material during
processing at the Coal Handling and Processing Plant. For the avoidance of doubt
‘High Vol A Coking Coal’ shall be defined as having [a maximum ash content of 8% and
a maximum sulphur content of 1.6% and an average (mean) sulphur content of no
more than 1.4%.

Winning and Working of Minerals / Mineral Extraction

The Winning of Minerals comprises the driving of drifts and installation of infrastructure
to reach and access the mineral targeted for extraction. The Working of Minerals or
Mineral Extraction is the extraction of the target mineral.

Approved Plans and Documents

The development shall be carried out in accordance with the approved documents and
plans, hereinafter referred to as the approved scheme. The approved scheme shall
comprise the following:
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The submitted planning application form
Plans numbered and named:

869/AP/001 Rev F Location Plan & Planning Application Boundary
869/AP/002 Rev D Sandwith Anhydrite Mine Abandonment Plan
869/AM/001 Rev C Main Mine Site - Existing Plan
869/AM/002 Rev F Main Mine Site - Proposed Plan
869/AM/003 Rev C Main Mine Site - Construction Phase Drawing 1
869/AM/004 Rev E Main Mine Site - Construction Phase Drawing 2
869/AM/005 Rev C Main Mine Site - Construction Phase Drawing 3
869/AM/006 Rev D Main Mine Site - Site cross sections
869/AM/007 Rev C Main Mine Site - Existing Site Topography
869/AM/008 Rev D Main Mine Site - Finished Level Cut and Fill Representation
869/AM/010 Rev A Main Mine Site - Site Entrance
869/AM/011 Rev A Main Mine Site - Office and change building, Proposed elevations
869/AM/012 Rev A Main Mine Site - Office and change building, Proposed Plans
869/AM/013 Rev A Main Mine Site - Gatehouse, Proposed Plan & elevations
869/AM/015 Rev A Main Mine Site- Workshop, Proposed Plan & elevations
869/AM/017 Rev A Main Mine Site - East (S) drift canopy, Proposed plan and
elevations
869/AM/019 Rev A Main Mine Site - Fan House, Proposed plan and elevations
869/AM/021 Rev A Main Mine Site - Auxiliary power plant - Gas, Proposed plan &
elevations
869/AM/023 Rev A Main Mine Site - Auxiliary power plant - Diesel, Proposed plan &
elevations
869/AM/025 Rev A Main Mine Site - Substation, Proposed plan & elevations
869/AM/027 Rev E Main Mine Site - Clean/raw coal & CHPP building, Proposed Plan
869/AM/028 Rev C Main Mine Site - Clean/raw coal & CHPP building, Proposed
elevations 1 of 2
869/AM/029 Rev D Main Mine Site - Clean/raw coal & CHPP building, Proposed
elevations sheet 2 of 2
869/AM/030 Rev C Main Mine Site - CHPP Access & Welfare building, Proposed Plan
& elevations
869/AM/031 Rev C Main Mine Site - Methane Management and Reject Store,
Proposed plan
869/AM/032 Rev C Main Mine Site - Methane Management and Reject Store,
Proposed elevations
869/AM/033 Rev A Main Mine Site - Water Storage Tank- Proposed Plan & Elevation
869/AM/034 Rev A Main Mine Site - RLF Conveyor drive building, Proposed plan &
elevations
869/AM/038 Rev A Main Mine Site - (East) N Drift Access, Proposed Plan & elevations
869/AM/040 Rev C Main Mine Site - External Lighting Layout
869/AM/041 Rev H Main Mine Site - Proposed Landscaping Plan
869/AM/042 Rev E Main Mine Site - Restoration Plan
869/AM/201 Rev B Main Mine Site - South Landscape Mound Cross Sections
869/AC/001 Rev F RLF Conveyor Culvert - Existing Plan
869/AC/002 Rev G RLF Conveyor Culvert - Proposed plan
869/AC/003 Rev C RLF Conveyor Culvert - Construction Phase drawing
869/AC/006 Rev A RLF Conveyor Culvert - Typical Construction Phase Cross Sections
869/AC/008 Rev A RLF Conveyor Culvert - Intermediate station
869/AC/009 Rev A RLF Conveyor Culvert - Conveyor Access Station at Rail Loading
Facility
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3)

4)

5)

6)

869/AR/001 Rev C Rail Loading Facility - Existing Plan and Topography
869/AR/002 Rev C Rail Loading Facility - Proposed Plan

869/AR/003 Rev B Rail Loading Facility - Construction Phasing Plan

869/AR/006 Rev B Rail Loading Facility - Site Cross sections

869/AR/007 Rev C Rail Loading Facility - Lighting

869/AR/008 Rev A Rail Loading Facility - Site Entrance

869/AR/009 Rev A Rail Loading Facility - Rail loading building, Plan and elevations
869/AR/011 Rev A Rail Loading Facility - Office & Welfare Facilities, Plan and
elevations

869/AR/012 Rev C Rail Loading Facility - Proposed screen Tree Planting
869/AR/013 Rev | Rail Loading Facility - Post Construction Restoration
869/AR/014 Rev L Rail Loading Facility - Post Decommissioning Restoration
869/A0/001 Rev D Underground Mining - Onshore and Offshore Mining Areas
869/A0/002 Rev D Underground Mining - Access to Onshore and Offshore Mining
Areas

869/A0/003 Rev D Underground Mining - Inseam Access Routes Onshore to Offshore
869/A0/004 Rev D Underground Mining - Onshore cross measure drift zone
Figure 14.1 Rev 01 Noise Monitoring and Receptor Locations

Additional Information / Documents (as amended): Planning Statement ES Chapter 5 —
Project Description ES Chapter 8 — Road Transport ES Chapter 9 — Rail Transport ES
Chapter 11 — Ecology ES Chapter 12 — Hydrology and Hydrogeology ES Chapter 13 —
Land Contamination ES Chapter 14 — Noise and Vibration ES Chapter 15 — Air Quality
ES Chapter 16 — Historic Environment ES Chapter 17 — Marine Environment ES
Chapter 19 — Greenhouse Gas Emissions Coal Mining Risk Assessment — ref WCM-
PA-EIA-CMRA Process Change

869/AC/010 C Roskapark conveyor cross section

869/AC/011 C Bellhouse Gill conveyor cross section

869/AR/015 A Rail Loading Facility - Post Construction Restoration pipe-jack option
869/AR/016 B Rail Loading Facility - Post Decommissioning Restoration pipe-jack
option

Timescales

The development shall commence within 3 years of the date of this permission. The
Mineral Planning Authority shall be notified in writing of the date of commencement of
Construction Works at least 7 days, but not more than 21 days, prior to the
commencement of such works.

The permission hereby granted authorises the Winning and Working of High Vol A
Coking Coal suitable for use in steel manufacture only.

The mining operational phase hereby approved shall cease by no later than 31
December 2049. Following the cessation of operations, the site shall be fully restored in
accordance with the approved scheme within 24 months of the date of cessation.

Construction and Environment Management Plan (see Schedule ref duplication)

No development shall take place until a Construction and Environment Management
Plan (CEMP) has been submitted to and approved in writing by the Mineral Planning
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Authority. The CEMP shall, for the Preliminary and Construction Phases, include
details of all on-site Construction Works, including remediation works, post-construction
reinstatement, drainage, mitigation, and other restoration, together with details of their
timetabling including details of:

a)

b)

f)
9)
h)

)
K)

)

roles and responsibilities for the developer and its contractors regarding
environmental compliance including environmental training and management
procedures;

provisions for environmental emergency planning and environmental incident
response arrangements;

Considerate Constructors scheme and compliance arrangements;
Environmental Permits, Licences and Consents required;

Code of Construction Practice (relating specifically to local community impacts and
management);

liaison with the public and contact information for community concerns;
the programme of Construction Works;

parking areas for the vehicles of construction workers and visitors;
areas to be used for the loading and unloading of plant and materials;
details of site offices and welfare facilities;

areas for the storage of plant and materials used in construction of the
development;

formation of the construction compound(s) and access tracks and any areas of
hardstanding;

a scheme for the management of noise during construction;

a scheme for the management of air quality and dust during construction;

site signage;

how the environmental aspects of historic environment works will be managed;

the management of waste on site, including provision for waste segregation,
compliance with Duty of Care regulations;

how water pollution risks and flood risks will be minimised including measures to
prevent the development causing pollution to Pow Beck, waterbodies or the marine
environment;

management of construction traffic;
ecological management including plans for the monitoring of:

i)  Pow Beck surface water discharge flows and water quality;
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2)

i)  surface water quality in attenuation pond(s) on Main Mine Site prior to
discharge to the Surface Water Outfall;

iii)  marine water quality and scouring around the surface water discharge pipe;

seasonal and daytime restrictions on certain activities to mitigate for effects on
ecological receptors;

covering or infilling of any trenches overnight to prevent animals being trapped
and/or provision of a ramp to allow escape;

contaminated land management

sustainability measures including minimising and monitoring resource use including
energy & water consumption, incorporating re-use wherever practicable;

the appearance, erection and maintenance of boundary treatments and security
fencing & site signage and the timescales for their erection and removal;

the management of vermin;

aa) working hours;

bb) pollution prevention measures including storage of fuels and oils and measures to

prevent, contain and manage refuelling of plant andvehicles;

cc) details of wheel washing facilities including any drainage requirements and

maintenance;

dd) cleaning of site entrances and the adjacent public highway;

ee) the sheeting of all HGVs taking materials to / from the site to prevent spillage or

ff)

deposit of any materials on the highway;

all fixed lighting and procedures to ensure temporary lighting equipment is
positioned so as not to create nuisance or disturbance to surrounding properties,
public highways or wildlife; and

gg) post-construction restoration / reinstatement of any temporary working areas.

Once approved, the CEMP shall be implemented and the development shall be
undertaken in accordance with the approved CEMP.

Construction Traffic Management Plan

No development shall take place until a Construction Traffic Management Plan (CTMP)
has been submitted to and approved in writing by the Mineral Planning Authority. The
CTMP shall include details of:

a)

b)

the construction of the site accesses and the creation, positioning and maintenance
of associated visibility splays;

access gates, shall be hung to open away from the public highway no less than
10m from the carriageway edge and shall incorporate appropriate visibility splays;
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d)

9)

h)

)

K)

the pre-construction road condition established by a detailed survey for
accommodation works within the highways boundary conducted with a Highway
Authority representative and shall include confirmation of the routes used and
network to be assessed,;

details of road improvement, construction specification, strengthening,
maintenance and repair commitments if necessary as a consequence of the
development;

details of proposed crossings of the highway verge;

areas for vehicle parking, manoeuvring, loading and unloading for their specific
purpose during the development;

the surfacing of the access roads from the public highway into the site, which shall
extend for a minimum of 25m from the edge of the carriageway;

construction vehicle routing;

the management of junctions to and crossings of the public highway and other
public rights of way/footway;

the scheduling and timing of movements, details of escorts for abnormal loads,
temporary warning signs and banksman.

parking areas (including cycle parking) for the vehicles of construction workers and
visitors;

details of wheel washing facilities including any drainage requirements and
maintenance;

cleaning of site entrances and the adjacent public highway; and

the sheeting of all HGVs taking materials to / from the site to prevent spillage or
deposit of any materials on the highway.

The approved CTMP shall be implemented and the development shall be carried out in
accordance with the approved details.

Ecology mitigation - Construction

No development shall take place until details of a scheme for habitat creation,
maintenance, monitoring and management (HCMMM) has been submitted to and
approved in writing by the Mineral Planning Authority. The HCMMM scheme shall
include details of:

a)

Reptile Survey and Mitigation Plan prior to commencement of any remediation, site
investigation, site clearance or Construction Works. Such Plan shall include details
of the proposed translocation of reptile species to “Translocation Site 1” to the
immediate west of the Main Mine Site and “Translocation Site 2” within the grounds
of ‘Lake View’ cottage as identified in the report by BSG Ecology entitles “Reptile
Translocation and habitat Creation Method Statement” dated 17 August 2021;
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b) A pre-commencement survey for badgers on the application site and within a 50m
buffer of the planning permission boundary;

c) A detailed pre-commencement otter survey which shall cover all watercourses
within the Zone of Influence of the application, and at least 250m up and
downstream of the proposed developments and within a 100m terrestrial buffer
zone away from each watercourse to search for natal holts;

d) A pre-felling survey for red squirrel in all woodland affected by the conveyor route
to check for dreys and other signs of use by red squirrel. The survey report shall
also assess any temporary fragmentation effects that may be caused,;

e) A pre-felling survey for bat roosting and nesting birds. The survey report shall
identify mitigation measures and any necessary buffer zone required; and

f) set out the measures for the maintenance of the areas of habitat creation as
illustrated on drawings 869/AM/041 2948 Rev H and 869/AR/013 Rev | and shall
demonstrate a net gain for biodiversity. Areas for habitat creation shall be taken to
include Species Rich Grassland, Wet Grassland, new hedgerow planting, native
woodland planting and ancient woodland mitigation planting and shall also provide
for additional hedgerow planting to offset the section of hedgerow that would be
removed in the vicinity of the railway sidings.

No development shall occur until those aspects of the HCMMM relating to the Reptile
Survey and Mitigation Plan have been carried out and duly completed at the identified
translocation sites. In all other respects, the approved HCMMM scheme shall be
implemented and the development shall be carried out in accordance with the
approved details.

Landscape Management Plan

No development shall take place until a Landscape Management Plan (LMP) for the
development has been submitted to and approved in writing by the Mineral Planning
Authority. The LMP shall detail all proposed landscaping measures to minimise the
impacts of the development during both the Construction and Operational Phases and
shall include:

a) temporary and permanent security and other fencing design details, including
location, purpose, height and type of fencing and finish;

b) the annual maintenance / management regime for all landscaped areas;

c) the measures to monitor the health and progress of the planting within landscaped
areas and procedure for reporting the outcomes of monitoring to the Mineral
Planning Authority including trigger levels for remedial action;

d) The remedial measures to be taken in the event that the deterioration of
landscaped areas exceeds trigger levels; and

e) A timetable for the implementation of the measures identified in a) to d) above.

The development shall thereafter be carried out and the landscaping maintained and
replanted in accordance with the approved details.
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11)

Archaeology

No development shall take place within the areas of the site that require archaeological
mitigation as outlined in paragraph 16.9 of the ES ‘Further Mitigation’ (chapter 16), until
the applicant has secured the implementation of a programme of archaeological work
in accordance with Written Schemes of Investigation (WSI) which have been submitted
to and approved in writing by the Mineral Planning Authority. The approved programme
shall be carried out in its entirety prior to works to those areas of the site that require
archaeological mitigation and the development shall thereafter be carried out in
accordance with the approved details.

Where significant archaeological remains are revealed by the programme of
archaeological work, the following shall be carried out within one year of the completion
of that programme on site, or within such timescale as otherwise agreed in writing by
the Mineral Planning Authority:

a) an archaeological post-excavation assessment and analysis;
b) the preparation of a site archive ready for deposition at a store;
c) the completion of an archive report; and

d) preparation and submission of a report of the results for publication in a suitable
specialist journal

Contaminated Land and Remediation

Remediation strategies shall be prepared for each of the components of the
development identified below. The remediation strategies shall be submitted to, and
approved in writing by, the Mineral Planning Authority prior to the Preliminary Phase
(which for this condition only shall not include site investigation (contamination or
geotechnical)) or the commencement of Construction Works (whichever is the sooner)
of each of the following components:

a) Main Mine Site;
b) Subsurface Conveyor between the Main Mine Site and Rail Loading Facility; and
c) Rail Loading Facility.

The remediation strategy for each component shall set out the measures to deal with
the risks associated with contamination of that part of the site and shall include the
following components:

() A preliminary risk assessment which identifies:
a) All previous uses;
b) Potential contaminants associated with those uses;

c) A conceptual model of the site indicating sources pathways and receptors;
and

d) Potentially unacceptable risks arising from contamination at the site.
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(ii) A site investigation scheme based upon the preliminary risk assessment to
provide information for a detailed assessment of the risk to all receptors that may
be affected, including those off site. The site investigation schemes for each
component of the development shall be informed by the preliminary risk
assessment and include all of the following elements, unless any element(s) is/are
deemed unnecessary by the Mineral Planning Authority in the light of the results of
the preliminary risk assessment:

a) programme, timing and locations of all proposed site investigation
works;

b) sampling and laboratory/field testing methodology employed to ensure that
the locations and methods of site investigation (for the main mine site these
should be designed so that they can be used to refine the existing 3-
dimensional conceptual site model of the site);

c) surveying/monitoring techniques and sampling methods and equipment for
chemical and radiological assessment of ground conditions in, on and under
the land;

d) quality control protocols for sampling and laboratory analysis; and

e) pollution prevention measures to be employed to minimise the potential for
the mobilisation of any pollutants which may be encountered during the site
investigation.

The site investigation shall be designed and carried out in accordance with the
guidance presented in CLR11 and BS10175, considering both potential risks
identified in the desk study and details approved in the scheme. Changes to any of
the details of this scheme which may result from initial findings of the scheme or for
other reasons shall be agreed in writing in advance with the Mineral Planning
Authority. Following completion of the site investigation, an interpretive report will
be prepared detailing the findings of the site investigation and including completion
of an initial risk assessment to quantify risks associated with contaminants in soil
and groundwater. The report will include appendices of factual data e.g. logs,
records and sample analysis on which the interpretive report is based. Any
quantitative risk assessment will include a sensitivity analysis and justification of
input parameters. The findings will need to acknowledge the existing condition of
undisturbed land and, dependent on the findings of this initial phase of site
investigation, need to identify additional phases of more detailed site investigation
that may be required to better assess the volumes and extents of any
contamination hotspots identified.

(iii) An options appraisal and remediation strategy based upon the results of the
site investigation and the detailed risk assessment. The options appraisal and
remediation strategies for each component of the development shall be informed
by the findings in stages (i) and (ii) above. The options appraisal and remediation
strategies for each component shall include all of the following elements unless any
element(s) is/are deemed unnecessary by the Mineral Planning Authority in the
light of the results of stages (i) and (ii) above:

a) Utilising the historical data available for the site, together with the results from
the investigation work undertaken earlier, refine the existing conceptual site
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model for the site, and complete an initial qualitative risk assessment to
identify potential contaminants of concern which may pose a risk to identified
receptors (including human health, controlled waters, and ecological
receptors) during the construction, operation and decommissioning of the
development. The risk assessment shall interpret available data sources to
assess the presence of contamination over the entirety of the site, its
locations, depths, and concentrations.

b) Assessment of options for remediation/mitigation measures to be employed
during construction, operation, decommissioning and restoration of the
development to minimise the risks identified. The assessment shall include:

)

i)

ii)

an examination of the options for the removal of concrete slabs to
eliminate/minimise the potential mobilisation of contaminants;

provide details of the measures, locations, and program for the
remediation or disposal of all contaminated material,

an assessment of the likelihood of contaminants to become mobilised, the
possible pathways along which mobilised contaminants may travel, the
concentrations of contaminants and timescales over which receptors
might be exposed, the sensitivity of potential receptors to exposure to
contaminants of the type which may be mobilised, and the significance of
the impacts on receptors; and

A verification plan providing details of the data that will be collected in
order to demonstrate that the works set out in the remediation strategy
are complete and identifying any requirements for longer term monitoring
of pollutant linkage, maintenance and arrangements for contingency
action.

Once approved, the remediation works shall be implemented in full and in accordance
with the approved details prior to Construction Works commencing of the element of
the site to which they relate.

Details of Site Investigation Rain Protection Covers

Prior to the commencement of the Preliminary Phase or any site investigation works
(whichever is the sooner), a scheme providing details of the temporary rain protection
covers shall be submitted to and approved in writing by the Mineral Planning Authority.
The details shall include:

a)

b)

c)

Dimensions, finish, colour, locations and approximate duration of each position;
and

Measures to be implemented to prevent surface water ingress into the area over
which the cover is positioned; and

A timetable for the implementation/provision of the above measures.

The development shall be undertaken in accordance with the approved details.

Restoration Scheme — Preliminary Phase
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13) No development shall take place until a scheme for the restoration of the site which
shall be implemented in the event that the development does not progress beyond the
Preliminary Phase (Preliminary Phase Restoration Scheme) has been submitted to and
approved in writing by the Mineral Planning Authority. The scheme shall include the
following:

a) The ground levels / landform to be created;

b) Measures to ensure that no new pathways have been created to allow legacy
contamination to migrate from the site;

c) The depths of subsoils and topsoils to be placed or replaced over the site area,;

d) The cultivation steps and soil treatments to be carried out following soils
placement;

e) Seed mixes and seeding application rates;

f) Tree/shrub planting species mix, spacing, size, method of planting, protection
measures; and

g) A programme for carrying out the steps above.

In the event that the development does not progress beyond the Preliminary Phase, the
Preliminary Phase Restoration Scheme shall be implemented in full and undertaken
fully in accordance with the approved scheme and programme, followed by the
aftercare approved under condition 89.

Coal Mining Risk Assessment

14) No development shall take place until the site investigation proposed in Table 2-2 of the
Coal Mining Risk Assessment (with the exception of those relating to mine shaft
297514-001) has been undertaken and a report setting out the findings of the
investigation and results of gas monitoring included as part of a scheme of remedial
works has been submitted to and approved in writing by the Mineral Planning Authority.
The scheme of remedial works shall include timescales for the completion of the works.
Once approved, the remedial works shall be implemented in accordance with the
approved scheme.

Community Liaison Group

15) No development shall take place until a scheme detailing the establishment and
operation of a community liaison group (CLG) has been submitted to and approved in
writing by the Mineral Planning Authority. The scheme shall be in the form of terms of
reference for the CLG which shall include reference to review monitoring, updating and
implementation of a Health Impact Assessment (HIA) and Travel Plans. The terms of
reference shall set out:

a) the aims and purposes of the group;
b) the membership of the group;

c) the operation of the group (including regularity of meetings) / standard agenda
items and voting;

30



16)

17)

d) accountability of the group;

e) publicity of meetings;

f) recording of meetings; and

g) access to the record of meetings.

Once approved the CLG scheme shall be implemented in accordance with the
approved terms of reference throughout the construction, operation and restoration of
the development.

Access and Parking

No other development shall take place until the works to improve the accesses have
been completed in accordance with approved drawings reference 869/AM/002 Rev F,
869/AM/010 Rev A, 869/AR/002 Rev C, 869/AR/008 Rev A and 869/AC/008 Rev A.
The construction parking areas approved under condition 7 (Construction Traffic
Management Plan) shall be retained until construction has been completed.
Operational parking areas shall be provided in accordance with approved drawings
reference 869/AM/002 Rev F and 869/AR/002 Rev C prior to the site entering use. The
operational parking areas and access to the site shall be retained and be capable of
use throughout the Operational Phase of the development.

Drainage and Surface Water Management — Main Mine Site

No Construction Works shall take place until a scheme (Main Mine Site (MMS) Surface
Water Management Plan) detailing how surface water flows will be managed at the
main mine site during the Operational Phase of the development has been submitted to
and approved in writing by the Mineral Planning Authority. The MMS surface water
management plan shall include the following and be implemented before construction
starts:

a) An assessment of potential flows that would need to be managed at the main mine
site during operation;

b) Details of the measures which would be put in place to capture, manage, and
discharge flows identified in part a above;

c) Details of all measures which would be put in place to prevent surface water
discharging onto or off the highway;

d) A programme for the installation, maintenance and removal of the measures set
out in part b above;

e) An assessment of potential contaminants which may be present in surface water
runoff, and measures to segregate this surface water from clean runoff;

f) Assessment of potential options to retain, test and treat or remove potentially
contaminated surface water runoff during the works; and

g) Details of a monitoring scheme to be implemented to confirm that no contaminants
are present in runoff from the site intended for discharge to controlled waters
(before, during and post construction).
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19)

There shall be no surface water discharge to either Sandwith Beck or Rottington Beck.
Once approved, this surface water management plan shall be implemented in its
entirety and the development shall be carried out in accordance with the approved
details.

Drainage and Surface Water Management — Rail Loading Facility

No Construction Works shall take place until a scheme (RLF Surface Water
Management Plan) detailing how surface water flows will be managed at the Rail
Loading Facility (RLF) during the Operational Phase of the development has been
submitted to and approved in writing by the Mineral Planning Authority. The RLF
surface water management plan shall include the following and be implemented before
construction starts:

a) An assessment of potential flows that would need to be managed at the main mine
site during operation;

b) Details of the measures which would be put in place to capture, manage, and
discharge flows identified in part a above;

c) Details of all measures which would be put in place to prevent surface water
discharging onto or off the highway;

d) A programme for the installation, maintenance and removal of the measures set
out in part b above;

e) An assessment of potential contaminants which may be present in surface water
runoff, and measures to segregate this surface water from clean runoff;

f) Assessment of potential options to retain, test and treat or remove potentially
contaminated surface water runoff during the works;

g) Details of a monitoring scheme to be implemented to confirm that no contaminants
are present in runoff from the site intended for discharge to controlled waters
(before, during and post construction).

Once approved, this surface water management plan shall be implemented in its
entirety and the development shall be carried out in accordance with the approved
details.

Drainage and Surface Water Management — Conveyor

No Construction Works shall take place to construct the Conveyor until full drainage
design details for the conveyor system and route have been submitted to and approved
in writing by the Mineral Planning Authority. The details shall include:

a) The results of a suitably designed ground investigation to determine ground and
groundwater conditions and the provision of a hydrogeological assessment
informed by such investigations;

b) Full specification of the design of the drainage of the conveyor culvert including
longitudinal and cross sections;
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21)

c) The identification of existing points where ditches, pipes, watercourses and surface
water drains cross the route;

d) Details of how any intercepted features noted in (c) are to be cut and sealed within
the works boundary and any flows intercepted and subsequently managed;

e) Specification of any groundwater management measures along any part of the
route to be constructed,;

f) Potential routes where surface water runoff may enter the works site shall be
identified with references to surface water flood risk maps and any local
knowledge;

g) Measures, including bunding, ditches or construction of temporary French drains,
shall be employed to collect such water and convey it to areas where it may be
stored, settled or otherwise treated to remove sediment prior to discharge;

h) Water pollution control measures to minimise sediment release and discharge
during construction; and

I) The phasing/programme for the implementation of any measures necessary to be
installed/provided prior to the commencement of the construction of the conveyor.

The conveyor system and route shall be constructed in accordance with the approved
details.

Management and Maintenance of Sustainable Drainage Systems

No Construction Works shall take place until a Sustainable Drainage Management and
Maintenance Plan (SDMMP) of the Main Mine Site, Rail Loading Facility and conveyor
route for the lifetime of the development has been submitted to and approved in writing
by the Mineral Planning Authority. The SDMMP shall include as a minimum:

a) Arrangements for adoption of the sustainable drainage system by an appropriate
public body or statutory undertaker, or, management and maintenance by a
Management Company;,

b) Arrangements for inspection and ongoing maintenance of all elements of the
sustainable drainage system to secure the operation of the surface water drainage
scheme throughout its lifetime. The development shall subsequently be completed,
maintained and managed in accordance with the approved plan;

c) Details of the permeable paving to be used in the parking areas on the main mine
site; and

d) The programme for the implementation of the requirements of the SDMMP.

Once approved the scheme shall be implemented in its entirety and the development
shall be carried out in accordance with the approved details.

Marine Monitoring Plan

No surface water discharge from the site to the marine environment shall take place
until a Marine Monitoring Plan has been submitted to and approved in writing by the
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23)

24)

Mineral Planning Authority. The Plan shall indicate the type, frequency and duration of
monitoring to be undertaken and shall include collation of baseline evidence of the
marine environment within the Zone of Influence of the proposed discharge to Saltom
Bay, to include water quality, substrate and marine flora and fauna. Monitoring in
accordance with the approved scheme shall be undertaken for the duration of the
development.

MMO Licence
No Construction Works shall take place, until such time as

i) aLicence from the Marine Management Organisation (MMO) is granted for the
proposed extraction of High Vol A Coking Coal from under the seabed, which forms
part of this development proposal, but is not permitted under the planning
permission hereby approved, or

i) if a Licence is not required, that this information has been submitted to and agreed
in writing by the Minerals Planning Authority.

Construction Travel Plan

No Construction Works shall take place until a Construction Travel Plan (CTP) has
been submitted to and approved in writing by the Mineral Planning Authority. The CTP
shall cover the Construction Phase of the development and shall include details of:

a) The measures to be undertaken to promote the use by staff of public transport,
cycling, walking and sharing vehicles to the site;

b) The measures to manage shift patterns to avoid cumulative traffic issues; and

c) The measures to be employed to monitor the effectiveness of the CTP and
reporting to the outcomes of the Mineral Planning Authority.

The development shall be carried out in accordance with the approved CTP.
Mineral Conveyor Construction

No construction works in relation to the construction of the mineral conveyor shall take
place until details of the final design, route and method of construction have been
submitted to and approved in writing by the Mineral Planning Authority. The details
shall include:

a) drawing(s) to illustrate the vertical and horizontal alignment of the conveyor culvert
for the entire length of the conveyor at 25m intervals;

b) construction techniques;

c) soil handling techniques;

d) soil storage locations;

e) management of excavated material;

f) temporary haul roads;
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g) construction and operational access arrangements;
h) highway and services crossings;

I) water management; and

j) mitigation for impacts to ancient woodland.

The conveyor culvert and approved construction method shall be implemented and the
development shall be undertaken in accordance with the approved details.

Landscape Planting and Seeding Programme — Main Mine Site

The Landscape Planting and Seeding for the Main Mine Site as identified on drawing
869/AM/41 Rev H shall be fully implemented in accordance with a programme to be
submitted to and approved in writing by the Mineral Planning Authority prior to the
commencement of Construction Works on the Main Mine Site. The programme shall
provide for planting and seeding to be undertaken at the earliest available opportunity.
Notwithstanding the details shown on drawing 869/AM/41 Rev H, full details of the
landscaping and tree planting along the frontage of the site with High Road shall be
submitted to and approved in writing by the Mineral Planning Authority prior to the
commencement of Construction Works on the Main Mine Site. For seeding and
planting on the landscape mounds and alongside the frontage of the site with High
Road, this shall be taken to mean the first available planting/seeding season following
completion of the construction of the mounds and provision of a suitable layer of soil.
For all other seeding and planting this shall be taken as meaning the first available
season following the completion of any Construction Works which are required in
advance of tree planting and seeding taking place. The approved details shall be
implemented in full and the development shall be undertaken in accordance with the
approved details.

Landscape Planting and Seeding Programme — Conveyor Route and Rail Loading
Facility

The Landscape Planting and Seeding for the Conveyor Route and Rail Loading Facility
as identified on drawing 869/AR/013 Rev | shall be fully implemented in accordance
with a programme to be submitted to and approved in writing by the Mineral Planning
Authority prior to the commencement of Construction Works at either the Rail Loading
Facility or the conveyor route. The programme shall provide for planting and seeding to
be undertaken at the earliest available opportunity. For the replacement planting at
Bellhouse Wood and the mitigation planting to the east of the Cumbrian Coast Rail Line
(also illustrated on Drawing 869/AR/012 Rev C) this shall be taken to mean the first
available planting/seeding season following the completion of the Preliminary Phase.
For all other tree and hedgerow planting this shall be taken as the first available
planting season following the completion of the relevant construction activity and in the
case of the part of the application site which relates to the former Main Band Colliery
seeding and planting shall follow in the first available planting season following the
completion of the works to break up the existing concreted pads and the importation,
placement and preparation of sub and topsoils.

Main Band Colliery — Restoration Works

Prior to the commencement of Construction Works at the Rail Loading Facility, a
scheme and programme of works to restore the Main Band Colliery Site shall be
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submitted to and approved in writing by the Mineral Planning Authority. The scheme
and programme shall comprise:

a) The method for the breaking up of the existing concrete pads;
b) The depth of subsoil to be spread over the site;
c) The depth of topsoil to be spread over the site;

d) The work to prepare the soils to alleviate soils compaction, remove from soils any
potential impediments to cultivation, works to prepare a tilth suitable for seeding;
and

e) A programme for the works set out above and for the planting and seeding of the
site.

The restoration of the part of the former Main Band Colliery site within the application
site shall be implemented in full and undertaken fully in accordance with the approved
scheme and programme, followed by the aftercare approved under condition 86.

Ancient Woodland (pipe-jacking)

28(A) Prior to the commencement of any construction activity, a scheme detailing the
methods of construction for the conveyor culvert beneath the ancient woodland shall be
submitted to and approved in writing by the Mineral Planning Authority. The submitted
scheme shall ensure that a 15m standoff is maintained between the edges of the
Benhow Wood and Roska Park Wood and pipe jacking related surface level activity.

The approved details shall be implemented in full and the development shall be
undertaken in accordance with the approved detalils.

29(A) Prior to the commencement of any works within the ancient woodland, a scheme and
programme of replacement planting within the area of Benhow Wood identified as
“Biodiversity gain planting” on drawing 869/AR/013 Rev G shall be submitted to and
approved in writing by the Mineral Planning Authority. The scheme shall include:

a) A programme for the works;

b) A survey to establish the location, species, and condition of all existing trees within
the replacement planting area; and

c) A planting design and schedule including species mix, spacing, plant sizes, method
of planting, support and protection measures.

All planting shall be carried out in accordance with the approved programme and
planting scheme.

30(A) The trees planted in accordance with condition 29 above shall be maintained for the
duration of the development. Maintenance of the planting shall include an annual check
on the condition of all trees planted, weed-killing, and maintenance and/or replacement
of protection and support measures and thinning as necessary. Any trees which die or
become damaged or diseased during the duration of the development shall be replaced
with plants of the same species or any such other species as may be agreed in writing
with the Mineral Planning Authority.
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Construction details of buildings and structures

No construction of buildings and structures shall take place until full details of finished
floor levels and ground profile levels have been submitted to and approved in writing by
the Mineral Planning Authority. The details shall be provided for all parts of the
development and the following levels shall be recorded as metres and centimetres
Above Ordnance Datum:

a) Finished floor levels and maximum height of all buildings and structures;
b) Levels and fall for all areas of car parking and hardstanding; and

c) Levels and contours for all other areas of the site.

The development shall be carried out in accordance with the approved details.
Materials and finishes

No construction of buildings or structures shall take place until a scheme providing full
details of the materials to be used on all external surfaces of all buildings and
structures (including the roofs), has been submitted to and approved in writing by the
Mineral Planning Authority. The details shall include their colour, texture, profile and
finish. The scheme shall also include a rationale and justification for the proposed
details, including colours of proposed materials. The development shall thereafter be
carried out in accordance with the approved details.

Secure By Design

No construction of buildings shall take place until a scheme to demonstrate that the
development is Secure by Design has been submitted to and approved in writing by the
Mineral Planning Authority. The scheme shall include the following details:

a) Perimeter security fences;

b) Security lighting;

c) Building resistance to burglary;

d) Internal access controls;

e) Consideration of deployment of an intruder alarm system;
f) Waste bin management;

g) Secure storage for staff personal belongings;

h) Consideration for deployment of CCTV, observing exterior and internal communal
spaces; and

i) Consideration of the safety of pedestrians and cyclists.

The development shall thereafter be carried out in accordance with the approved
details.

Operational Lighting Scheme
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34) No external lighting shall be installed for the operational phase of the development until
a scheme and programme for external lighting has been submitted to and approved in
writing by the Mineral Planning Authority. The scheme shall be designed in accordance
with Institute of Lighting Professionals Guidance Notes for the Reduction of Obtrusive
Light and shall generally accord with the details shown on drawing 869/AM/040 Rev C
— Main Mine Site External Lighting Layout and drawing 869/AR/007 Rec C — Rail
Loading Facility External Lighting Plan. The scheme shall also include the following
detail:

a) Location, type, purpose and intensity of lights;

b) Control mechanism (i.e. switch, timer, sensor) and anticipated duty Cycles;

c) Types of masking or baffle at head;
d) Type, height and colour of lighting columns / bollards;
e) Number and size of lighting units per column / bollard;

f) Light spread diagrams showing lux levels at the site boundary and assessment of
the impact of these on adjacent land uses, railway line, habitat and nearby
residential properties;

g) Phasing of the implementation of the lighting scheme;

h) procedures to ensure lighting equipment is positioned so as to minimise nuisance
or disturbance to surrounding properties, public highways or wildlife; and

I) Measures to ensure that lighting installed at the Rail Loading Facility is directed or
shielded to prevent dazzle of drivers on the operational railway.

All external lighting shall be designed not to illuminate potential bat habitat (e.g.
hedgerows and trees). The lighting shall be installed and operated in accordance with
the approved scheme and programme.

Cycle Storage

35) Prior to the commencement of Construction Works at the Rail Loading Facility, a
scheme for cycle storage at the Rail Loading Facility to cover the construction and
operational phases of the development shall be submitted to and approved in writing by
the Mineral Planning Authority. The cycle storage shall be provided in accordance with
the approved scheme.

Gas pipeline

36) No Construction Works shall take place within 25 metres of the high pressure gas
pipeline until a Gas Pipeline Protection Scheme has been submitted to and approved in
writing by the Mineral Planning Authority. The scheme shall set out the measures for
the protection of the high pressure gas pipeline in the vicinity of the main mine site and
conveyor route during the construction and operation of the development. The scheme
shall also include detailed design proposals in respect of the conveyor design and its
relationship to the gas pipeline.
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The approved scheme shall be implemented and the development shall thereafter be
carried out in accordance with the approved details.

Materials Management Plan

Prior to the commencement of Construction Works, a Materials Management Plan shall
be submitted to, and approved in writing by the Mineral Planning Authority. The
Materials Management Plan shall be developed following the site investigations and
risk assessments and shall:

a) ldentify all locations (above and below ground) of the main mine site, conveyor and
rail loading facility from which material will be excavated;

b) Utilising the information contained within the contaminated land investigation,
identify those areas of excavation which may be subject to contamination;

c) For areas of excavation which are subject to contamination estimate the volume of
material arising, the approximate volumes of material to be remediated on site and
provisional volume to be disposed of off-site;

d) lllustrate where and how the remediation of contaminated material would take
place;

e) lllustrate where and how remediated material would be re-used, including
volumetric calculations to demonstrate that the material can be accommodated
within the proposed area of use and any measures for containment for this
material;

f) Detail the frequency of testing and testing specification for soils generated during
the cut and fill operations, including how the materials are to be segregated and
stored;

g) ldentify screening criteria for assessment of whether the materials can be reused
without treatment or mitigation;

h) For areas of excavation which are not subject to contamination provide the volume
of material arising, and illustrate where and how non-contaminated material would
be re-used including volumetric calculations to demonstrate that the material can
be accommodated within the proposed area; and

i)  Provide full construction details for the emplacement of materials to form any bunds
on site. Such information shall include but not be limited to details of the quality of
materials, drainage management, volumes and as-built plans.

The approved Materials Management Plan shall be implemented and the development
shall be undertaken in accordance with the approved details.

Landfill Safeguarding Scheme

Prior to the commencement of Construction Works, full details of any proposed works
or development over or directly adjacent to the Marchon / UFex and Hutbank landfills or
any of their associated infrastructure shall be submitted to and approved in writing by
the Mineral Planning Authority. The approved scheme shall be implemented and the
development shall be undertaken in accordance with the approved details.
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Construction — Site Waste Management Plan

Prior to the commencement of Construction Works, a Site Waste Management Plan
(SWMP) shall be submitted to and approved in writing by the Mineral Planning
Authority. The SWMP shall include details of:

a) the anticipated nature and volumes of waste that will be generated by construction
work;

b) the measures to minimise the generation of waste as a result of demolition,
building, engineering and landscape works;

C) measures to maximise the re-use on-site of such waste;

d) measures to be taken to ensure effective segregation at source of other waste
arising during the carrying out of such works, including the provision of waste
sorting, storage, recovery and recycling facilities as appropriate; and

e) compliance with Duty of Care Regulations.

The approved SWMP shall be implemented throughout the period of Construction
Works on site.

Phasing and Management for Paste Placement

Prior to the commencement of Construction Works, a phasing and management plan
for the placement of paste in the mining voids shall be submitted to and approved in
writing by the Mineral Planning Authority. The plan shall include details of the phasing
of proposed filling activities, the volumes of paste to be transferred to the voids, the
location and depth of the voids to be filled, an assessment of any risks associated with
the transfer of paste to the identified voids and any mitigation measures necessary to
ensure the transfer of paste to the voids to manage the risks identified.

The approved plan shall be implemented and the development shall be undertaken in
accordance with the approved details.

Construction — Surface Water Quality Management Plan

Prior to the commencement of Construction Works a scheme detailing how surface
water flows will be minimised and managed during the Construction Phase of the
development shall be submitted to and approved in writing by the Mineral Planning
Authority. The Construction Phase surface water management plan shall include the
following and be implemented before construction starts:

a) An assessment of potential flows that would need to be managed at the main mine
site, conveyor route and rail loading facility site during construction;

b) Details of the measures which would be put in place to capture, manage, and
discharge flows from the component parts of the site identified in part a above;

c) A programme for the installation, maintenance and removal of the measures set
out in part b above;
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d) An assessment of potential contaminants which may be present in surface water
runoff, and measures to segregate this surface water from clean runoff;

e) Assessment of potential options to retain, test and treat or remove potentially
contaminated surface water runoff during the works; and

f) Details of a monitoring scheme to be implemented to confirm that no contaminants
are present in runoff from the site intended for discharge to controlled waters
(before, during and post construction).

Once approved, the Construction Phase surface water management plan shall be
implemented in full and the development shall be undertaken in accordance with the
approved details.

Construction — Foul Water Management Plan

Prior to the commencement of Construction Works a scheme detailing how foul water
flows will be managed during the Construction Phase of the development (i.e. all flows
anticipated prior to the connection to mains sewer) shall be submitted to and approved
in writing by the Mineral Planning Authority. The Construction Phase foul water
management plan shall include the following:

a) An assessment of maximum foul water flows based upon estimates of numbers of
construction workers at the main mine site, conveyor route and the rail loading
facility;

b) Details of the measures which would be put in place to manage and discharge
flows from the component parts of the site identified in part a above; and

c) A programme for the installation, maintenance and removal of the measures set
out in part b above.

Once approved the Construction Phase foul water management plan shall be
implemented in its entirety and the development shall be undertaken in accordance
with the approved details.

Heritage Trails & Paths

Notwithstanding the trails and paths shown on approved plan 869/AM/041 Rev H, no
Construction Works shall take place until a scheme and programme for the erection of
interpretation boards for heritage assets and for the creation of heritage trails and paths
at the Main Mine Site has been submitted to and approved in writing by the Mineral
Planning Authority. The scheme shall include:

a) The location of the interpretation boards;

b) The design, contents and construction of the interpretation boards;

c) The final alignment of routes for heritage trails and paths;

d) The details of the construction of the heritage trails;

e) The provisions for ensuring public access and maintenance of the trails;

f) A programme for the implementation of the scheme.
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The development shall be implemented in accordance with the approved scheme and
programme.

Foul Water Drainage Scheme

No Construction Works shall take place until a foul water drainage scheme (during the
operation and restoration of the proposed mine) has been submitted to and approved in
writing by the Mineral Planning Authority. The foul water drainage scheme shall
include:

a) the location of the point of connection for foul water to the existing public sewer;
b) the timing arrangements for the pumped foul discharge;

c) the storage requirements for the pumped foul discharge; and

d) the rate of discharge for the pumped foul discharge.

No surface water, land drainage or highway drainage shall connect with the existing
public sewerage system. There shall be no connection of foul water to the public sewer
other than in accordance with the Foul Water Drainage Scheme approved by the
Mineral Planning Authority. The development shall be constructed and implemented in
accordance with the approved details.

Construction Phase — Restoration Scheme

Prior to the commencement of the Construction Phase a scheme for the restoration of
the site which would be implemented in the event that the development does not
progress beyond the Construction Phase (Construction Phase Restoration Scheme)
shall be submitted to and approved in writing by the Mineral Planning Authority. The
scheme shall include the following:

a) The methods for the removal of all buildings, equipment, plant and hardstandings
from the site for each stage of construction;

b) The ground levels/landform to be created for each stage of construction;
c) The depths of subsoils and topsoils to be placed over the site area;

d) The cultivation steps and soil treatments to be carried out following soils
placement;

e) Seed mixes and seeding application rates;

f) Treel/shrub planting species mix, spacing, size, method of planting and protection
measures; and

g) A programme for carrying out the steps above.

In the event that the development does not progress beyond the Construction Phase,
the Construction Phase Restoration Scheme shall be implemented in full and
undertaken fully in accordance with the approved scheme and programme, followed by
the aftercare approved under condition 86.

Rail Loading Facility — Design Detail
42



46)

47)

48)

49)

Prior to the commencement of construction of the Rail Loading Facility (RLF), detailed
designs of the following components of the RLF development shall be submitted to and
approved in writing by the Mineral Planning Authority:

a) The new underbridge required beneath the proposed rail siding immediately
adjacent to the Network Rail underbridge; and

b) The new rail sidings and the interface with the existing network rail embankment.

These designs shall include a rationale for the chosen design based upon geotechnical
site investigation work which will be undertaken, together with all other design
considerations including functional and aesthetic. Once approved these components of
development shall be carried out in accordance with the approved designs.

Rail Loading Facility — Vehicle Incursion

Prior to the commencement of the construction of the site road leading to the RLF a
scheme to avoid vehicle incursion onto the railway lines shall be submitted to and
approved in writing by the Mineral Planning Authority. The scheme shall detail all the
measures which will be put in place during construction of the road, its subsequent use
during the Operational Phase of the mine and during decommissioning to prevent
vehicle using the site road entering the railway lines and associated area required for
the safe passage of trains. Once approved the scheme shall be implemented and
adhered to through all phases of the development.

Rail Loading Facility — Electric Pylon Relocation

Prior to the commencement of the construction of the RLF, a scheme for the relocation
of the electricity pylon(s) which would be required to facilitate the development of the
RLF shall be submitted to and approved in writing by the Mineral Planning Authority.
The scheme shall include:

a) Location of the existing pylon, its type and height and span of its connection with
other pylons;

b) The revised location of the new pylon;
c) The type and height of new pylon

d) The span and height of the connections from the new pylon to unaffected pylons;
and

e) The programme for the relocation of the pylon and its associated revised
connections.

Once approved the pylon relocation and revised connections shall be carried out in
accordance with the approved scheme and programme.

Rail Loading Facility (RLF) — Landscaping Scheme

Prior to the commencement of construction of the RLF, a landscaping scheme for the
proposed planting to the east of the railway line shall be submitted to and approved in
writing by the Mineral Planning Authority. The scheme shall include the following:
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a) Tree/shrub planting species mix, spacing, size, method of planting, protection
measures;

b) objective criteria to monitor the health and progress of the planting within
landscaped areas and procedure for reporting the outcomes of monitoring to the
Mineral Planning Authority including trigger levels for remedial action;

c) A programme for carrying out the steps above; and
d) Management of the planting for the duration of the development.

Once approved, the landscaping scheme shall be carried out in accordance with the
approved scheme and programme.

Construction — Hours of Working

No works related to the construction of the development shall take place other than
between the following hours:

Monday to Friday 0800 hours to 1800 hours
Saturday 0800 hours to 1300 hours
Sunday & Bank Holiday No working

For the avoidance of doubt this condition shall not prevent the operation of pumps or
other essential safety equipment outside of these hours.

Construction — Traffic Numbers

During the Construction Phase, no more than 53 Heavy Goods Vehicles (HGVs) shall
enter and leave the Main Mine Site per day. A record of the numbers of HGVs visiting
the site per day shall be maintained. This shall be submitted to the Mineral Planning
Authority in writing on a quarterly basis during the mine Construction Phase of
development until that phase has been completed.

Construction — Noise (Temporary Operations)

The equivalent continuous noise level attributable to temporary operations relating to
the construction of the development in the vicinity of the noise sensitive properties
identified in condition 73 shall not exceed 70dB(A) (LAeq lhour free field) for a total of
56 working days in any 52 week period. During periods of temporary operations, a daily
record shall be maintained noting the location and type of operations occurring within
200m of a noise sensitive property. The operator will afford the Mineral Planning
Authority access to this record on request.

Piling Methodology

No piling shall take place until details of, and a methodology for, any piling have been
submitted to, and approved in writing by, the Mineral Planning Authority. The methods
proposed shall involve rotary piling only. The details and methodology shall detail any
required measures, including any monitoring, to protect utilities, residential properties
and ecological receptors from the impact of noise, dust and vibration generated by the
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piling. The works shall be carried out in accordance with the approved details and
methodology.

Main Band Colliery — Reptiles

Prior to the commencement of any works at the part of the former Main Band Colliery
within the application site, a scheme for surveying for the presence of reptiles shall be
submitted to and approved in writing by the Mineral Planning Authority. The scheme
shall set out:

a) the survey technique;

b) frequency of survey;

c) acceptable weather conditions for the survey; and
d) minimum qualifications and experience of surveyor.

Once approved, the scheme(s) shall be implemented in advance of any site clearance,
remediation or Construction Works at the former Main Band Colliery. Should reptile
presence be identified, additional population surveys will be required together with
submission of a Reptile Mitigation Plan (RMP) which shall be submitted to and
approved in writing by the Mineral Planning Authority. All works thereafter shall be
undertaken in accordance with the approved Reptile Mitigation Plan.

Mine Phasing, Operations and Spoil Management

No working underground or associated engineering operations underground shall take
place until a Mine Phasing, Operations and Spoil Management scheme has been
submitted to and approved in writing by the Mineral Planning Authority. The scheme
shall include details of:

a) Phases of working as indicated on a plan with locations and dates;

b) A description of the working methods and techniques, however, no blasting of any
description, either above or below ground, shall be permitted;

c) The measures employed to minimise the potential for environmental impact;
d) Details of mine spoil management including:

i) Identification of the types and volumes of waste materials that will be
generated through the underground mining operations;

i) (i) The measures by which these materials shall be managed and disposed of
underground within the mine workings; and

e) Provision for review and updating on an annual basis to take account of
developments in available technology and changing environmental conditions.

The approved scheme shall be implemented and the development shall be undertaken
in accordance with the approved scheme.

Footpath through Main Mine Site
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56) The Operational Phase shall not commence until details of the footpath within the Main
Mine Site from High Road to the north western boundary of the site has been submitted
to and approved in writing by the Mineral Planning Authority. The details shall include:

a) the precise alignment including to allow for connection to surrounding paths;

b) boundary fencing with a gap on the north western boundary to allow for connection
to surrounding paths; and

c) a management scheme for maintenance, management and public access.

Within 6 months of mineral working commencing, the footpath shall be constructed and
completed in accordance with the approved details. Thereafter the public access along

the footpath shall be provided and the footpath maintained and managed in accordance
with the management scheme.

Operational Travel Plan

57) The Operational Phase shall not commence until an Operational Travel Plan (OTP) has
been submitted to and approved in writing by the Mineral Planning Authority. The OTP
shall include details of:

a) The measures to be undertaken to promote the use by staff of public transport,
cycling, walking and sharing vehicles to the site;

b) The measures to manage shift patterns to avoid cumulative traffic issues; and

c) The measures to be employed to monitor the effectiveness of the OTP and
reporting to the outcomes of the Mineral Planning Authority.

The development shall be carried out in accordance with the approved OTP.

The OTP shall be assessed in accordance with the details submitted every 5 years
from the date of approval and reported to the Mineral Planning Authority in writing.
Where the assessment identifies shortcomings with the existing travel plan, a revised
travel plan shall be prepared and submitted to and approved in writing by the Mineral
Planning Authority within three months of the assessment having been carried out.

Operational Environmental Management Plan

58) The Operational Phase shall not commence until an Operational Environmental
Management Plan (OEMP) has been submitted to and approved in writing by the
Mineral Planning Authority. The OEMP shall include details of:

a) roles and responsibilities for the developer and its contractors regarding
environmental compliance including environmental training and management
procedures

b) provisions for environmental emergency planning and environmental incident
response arrangements;

c) Environmental Permits, Licences and Consents required,;
d) liaison with the public and contact information for community concerns;
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Q)

parking areas for the vehicles of workers and visitors;
areas to be used for the loading and unloading of plant and materials;
areas for the storage of plant and materials;

noise and vibration mitigation measures to be employed during the Operational
Phase, including the provision for noise levels to be updated and reviewed every 5
years following the commencement of Construction Works;

a scheme for the management of air quality and dust during the Operational Phase;
site signage;
how the environmental aspects of historic environment works will be managed:;

the management of waste, including provision for waste segregation, compliance
with Duty of Care regulations;

how water pollution risks and flood risks will be minimised including measures to
prevent the development causing pollution to Pow Beck, waterbodies or the marine
environment;

management of traffic;
ecological management including plans for the monitoring of:
i) Pow Beck surface water discharge flows and water quality;

i) surface water quality in attenuation pond(s) on Main Mine Site prior to
discharge to the Surface Water Outfall;

iii) marine water quality and scouring around the surface water discharge pipe;

seasonal and daytime restrictions on certain activities to mitigate for effects on
ecological receptors;

sustainability measures including minimising and monitoring resource use including
energy & water consumption, incorporating re-use wherever practicable;

the management of vermin;
working hours;

pollution prevention measures including storage of fuels and oils and measures to
prevent, contain and manage refuelling of plant and vehicles;

all lighting including procedures to ensure lighting equipment is positioned so as
not to create nuisance or disturbance to surrounding properties, public highways or
wildlife.

Once approved, the OEMP the development shall be undertaken in accordance with
the approved OEMP.

Dust Management Plan
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The Operational Phase shall not commence until a Dust Management Plan (DMP) for
the Operational Phase of the development has been submitted to and approved in
writing by the Mineral Planning Authority. The DMP shall include details of:

a) Dust suppression equipment attached to vents and other openings to any
processing, conveyor or storage buildings at the site;

b) The location and type of monitoring;
c) Frequency of monitoring;
d) Provision for the reporting of results; and

e) Provisions for review of the DMP at the written request of the Mineral Planning
Authority.

Development shall be undertaken in accordance with the approved DMP.
Noise Management Plan

The Operational Phase shall not commence until a Noise Management Plan (NMP) has
been submitted to and approved in writing by the Mineral Planning Authority. The NMP
shall include details of:

a) A Method Statement for and provision of periodic compliance monitoring during the
Operational Phase, in relation to the receptors at the locations listed in condition
73;

b) the use of the back-up generators and how any unacceptable noise will be
mitigated;

c) the establishment of long-term monitoring locations, including an 8 figure OS grid
reference for each monitoring point;

d) a procedure for investigating and responding to noise complaints whether received
directly from a member of the public or via any local authority;

e) provision for written reports to be submitted to the Mineral Planning Authority
following compliance noise monitoring and complaint investigation. If the monitoring
reveals that the noise from the operation of the development exceeds those within
condition 73 the scheme shall set out the measures to be taken to reduce noise
levels to approved limits; and

f) mitigation actions and timescales for their implementation to be agreed in writing
with the Mineral Planning Authority (within the above report) if monitoring shows
exceedance of the noise limits set out in condition 73.

Development shall be undertaken in accordance with the approved NMP.
Mine Gas Capture

The Operational Phase shall not commence until a Mine Gas Capture Management
Scheme has been submitted to and approved in writing by the Mineral Planning
Authority. The scheme shall:
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a) identify the methods for the capture and subsequent management of methane,
carbon dioxide, carbon monoxide and hydrogen sulphide or other mine gases
which may impact upon the climate or environment during the operational lifetime
of the mine;

b) identify the potential for beneficial use of the gases;

c) identify measures to prevent uncontrolled emissions of mine gases to the
atmosphere;

d) include the date for installation; and

e) include provision for review and updating no less that once every five years, to take
account of updates in available technology and changing environmental conditions.

The development shall be carried out and the gases captured, managed and used
beneficially in accordance with the approved Mine Gas Capture Management scheme.
Once the system is installed, the level of methane extracted shall not be lower than
95% of the total methane produced from the mine during any calendar month.

Seismic Activity — Monitoring

The Operational Phase shall not commence until a Seismic Activity Monitoring Scheme
(SAMS) for onshore mining has been submitted to and approved in writing by the
Mineral Planning Authority. The scheme shall include the following:

a) the methodology for monitoring all seismic activity. This shall identify the potential
receptors which will be the subject of monitoring, and the equipment to be utilised
for monitoring;

b) the location for the installation of the seismic monitoring array to effectively monitor
the seismic activity impacts on the receptors identified at (a); and

c) the arrangements including timescales and frequency of reporting the outcome of
monitoring to the Mineral Planning Authority.

Once approved, the SAMS shall be fully implemented prior to the commencement of
onshore coal mining and shall continue for a period of 6 years after the cessation of
onshore coal mining. All monitoring and reporting shall be undertaken in accordance
with the approved scheme.

Seismic Activity — Investigation

In the event that seismic activity which is attributable to onshore mining activity at any
of the receptors identified at condition 66 exceeds a Peak Particle Velocity (PPV) of
6mm/sec the operator shall, as soon as reasonably practicable, carry out an
investigation into the reasons for that exceedance. This investigation will confirm
whether or not the seismic activity was induced by mining activity and, if so, identify the
mining activities taking place, immediately prior to, the time the exceedance was
detected. The outcome of that investigation shall be set out in a report and submitted to
the Mineral Planning Authority within 7 days of the exceedance for approval in writing
by the Mineral Planning Authority.

Seismic Activity — Mitigation
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Where a seismic activity investigation has been undertaken and reported to the Mineral
Planning Authority under condition 63, and where the conclusion of that investigation is
that the seismic activity was attributable to onshore mining operations, within 14 days
of the receipt by the Mineral Planning Authority of the investigation report, mineral
extraction shall cease and a scheme and programme for seismic activity mitigation
shall be submitted to and approved in writing by the Mineral Planning Authority. The
scheme shall:

a) provide the rationale for the development of the mitigation measures with reference
to the outcome of the investigation;

b) detail the measures to be taken to reduce seismic activity;

c) provide a programme for the implementation of the mitigation measures derived
from the investigation report; and

d) provide for an increase in the frequency of monitoring reporting to assess the
efficacy of the mitigation measures which have been put in place.

Once approved the scheme shall be implemented in accordance with the approved
programme.

Subsidence — Monitoring

No working of minerals shall take place until a subsidence monitoring scheme has
been submitted to and approved in writing by the Mineral Planning Authority. The
monitoring scheme shall provide for monitoring the potential effects of subsidence on
sensitive receptors. The scheme shall include the following:

a) The methodology for subsidence monitoring including establishing the maximum
zone of influence of onshore mining by projecting from the outward edge of
extraction a line outwards and upwards from the relevant seam at 350 from a line
perpendicular to that seam so as to intersect the surface, the methods for recording
existing ground levels, method for monitoring changes in ground levels, equipment
to be utilised and duration of monitoring following the cessation of onshore mining;

b) The subsidence monitoring locations and the rationale for the number of monitoring
points and the locations selected,;

c) The frequency of subsidence monitoring, and the rationale for the frequency
selected,;

d) The arrangements for reporting the outcome of subsidence monitoring to the
Mineral Planning Authority which routinely shall be no less than annually;

e) The method for the derivation of trigger subsidence levels at sensitive receptors
which would represent a subsidence event; and

f) Proposals for increasing the frequency of subsidence monitoring and for the
reporting of that increased frequency of monitoring to the Mineral Planning
Authority in the event that a subsidence event occurs.

Surface subsidence monitoring and reporting shall be undertaken in accordance with
the approved monitoring and reporting scheme.
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Subsidence - Investigation and Reporting

In the event that a subsidence event occurs, the zone of influence of the sensitive
receptor shall be established by projecting downward and inward at an angle of 350 to
the depth of seam being worked. Coal production within the zone of influence of the
sensitive receptor shall be suspended until a subsidence investigation has been
completed. The subsidence investigation shall determine the reason(s) for the
subsidence event. The investigation shall review the mining activities taking place prior
to the subsidence event being detected and determine which of these activities led to
the subsidence event occurring. The findings of the investigation shall be set out in a
subsidence investigation report which shall also identify the mitigation measures and a
programme to be adopted to prevent a reoccurrence of a subsidence event. Where a
subsidence investigation report has been concluded it shall be submitted to and
approved in writing by the Mineral Planning Authority. Any mitigation measures shall be
carried out in accordance with the Mineral Planning Authority’s written approval and the
approved programme.

Subsidence — Mitigation

Coal mining shall only recommence within the zone of influence of the sensitive
receptor which was the subject of the subsidence event under condition 66 after the
Mineral Planning Authority provide written notification to confirm approval of the
investigation report and that the proposed mitigation measures are acceptable. Coal
mining within the zone of influence of the sensitive receptor which was the subject of
the subsidence event shall thereafter only take place in accordance with the mitigation
measures approved within the subsidence investigation report.

Operation of Rail Loading Facility — Hours of Working

No operations at the Rail Loading Facility shall take place other than between the
following hours:

Monday to Saturday 0600 hours to 2200 hours
Sunday & Bank Holiday No working
Operation of Rail Loading Facility — Noise Assessment

Notwithstanding condition 68 above, no operations shall take place at the Rail Loading
Facility (RLF) between 0600 hours and 0700 hours (Monday to Saturday) until a noise
assessment demonstrating that the night-time noise limits will not be exceeded for
locations R5 to R8 (inclusive) as identified within the table in condition 73, has been
submitted to and approved in writing by the Mineral Planning Authority.

Departure and Arrival of Trains during Daytime Only

No trains shall be permitted to arrive at or depart from the Rail Loading Facility or
manoeuvre in the associated sidings other than between the following hours:

Monday to Saturday 0700 hours to 2200 hours
Sunday & Bank Holiday No departure or arrival or movement of trains permitted

Mine Production
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No more than 2,780,000 tonnes of processed High Vol A Coking Coal shall be exported
from the site in any calendar year. A record of the tonnage and type of the coal
exported from the site in each calendar month of the preceding year shall be
maintained and submitted to the Mineral Planning Authority before the 31 January
annually whilst the mine is operational. Written records shall be filed on a monthly basis
and shall be available for inspection on request by the Mineral Planning Authority.

Upon commencement of operations the operator shall commence recording the sulphur
content of each shipment of coal dispatched from the mine. No type of coal other than
High Vol A Coking Coal with a sulphur content not exceeding 1.6% shall leave or be
transported from the mine at any time. On each and every anniversary of the
commencement of that record, or upon request, the operator shall submit to the Mineral
Planning Authority copies of the records of those shipments to evidence the sulphur
content of each shipment of coal and the average (mean) sulphur content for the coal
exported in the preceding year. The submission of records shall also include all records
of any communication from a customer concerning the accuracy of the sulphur content
of the coal. After the first 12 months of production, or at the maximum anticipated level
of coal production for the mine, whichever is the sooner, the average (mean) sulphur
content of the coal exported from the mine in any 12-month period shall not exceed
1.4%.

Noise Limits

The noise level emitted from the operation of the site shall not exceed the levels
detailed in the table below at the locations given insofar as they are shown on Figure
14.1 Rev 01 Noise monitoring and Receptor Locations as set out in condition No 2
above. Any measurement shall be made at a height of 1.2m and at a minimum distance
of 3.5m from any facade or acoustically reflective surface.

Location Period Noise limit
dB LAeq, 1hr

R1 - Proposed housing to north Daytime 37
Night-time 34

R2 - 24 Woodville Way Daytime 41
Night-time 36

R3 - Cabbage Hall Daytime 40
Night-time 38

R4 - 1 Clarendon Drive Daytime 41
Night-time 36

R5 - Property known as Lake View Daytime 43
Night-time 37

R6 - Stanley House Daytime 43
Night-time 37

R7 - Woodend Gardens Daytime 43
Night-time 37

R8 - Property known as Linethwaite Bower Daytime 43
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74)

75)

76)

77)

78)

79)
80)

81)

Night-time 37

M2 - Proposed housing to east of site Daytime 41

Night-time 36

For the avoidance of doubt within the above table, ‘Daytime’ refers to the period
between 0700 and 2200 hours and ‘Night-time’ refers to the period between 2200 and
0700 hours.

Transport

No minerals, products or wastes extracted from the mine or mine processing site shall
be transported from the site by road.

There shall be no vehicular access to or egress from the site other than via the
approved accesses as shown on drawings 869/AM/002 Rev F, 869/AM/010 Rev A,
869/AR/002 Rev C, 869/AR/008 Rev A and 869/AC/008 Rev A.

No infill materials required for the construction of the RLF site or associated sidings
shall be delivered to the RLF site other than via the railway.

No more than six trains per day shall enter and leave the Rail Loading Facility (RLF). A
record of the numbers of trains entering, loading, and leaving the RLF each day shall
be maintained and submitted to the Mineral Planning Authority on the 31 January each
year for the period 1 January to 31 December of the previous year until the mine is
closed and the site is restored. These records shall be made available to the Mineral
Planning Authority at any time on request.

No more than 13 Heavy Goods Vehicles (HGVs) shall enter and leave the Main Mine
site per day. A record of the numbers of HGVs visiting the site per day shall be
maintained and submitted to the Mineral Planning Authority on the 31 January each
year for the period 1 January to 31 December of the previous year until the mine is
closed and the site is restored.

Mine Production Power
All in-seam underground mining equipment shall be powered only by electricity.

No mineral wining or working shall take place until details of the renewable electricity
tariff to be used during the Operational Phase of the development has been submitted
to and approved in writing by the Mineral Planning Authority. Further approval shall be
obtained in writing for any proposed change to the tariff during the operational life of the
mine. During the Operational Phase of the mine, only electricity purchased through the
approved renewable electricity tariff may be used to power the mine operations.

Fuel Storage

All facilities for the storage of oils, fuels and hazardous chemicals shall be placed on
impervious bases with impervious bunds placed around them and with all vents, filling
points and hoses contained within the bunds. All tanks are to be double-skinned and
the bunds shall have a capacity of 110% of the cumulative capacity of the tanks. The
bunds shall be kept free of precipitation which, if removed, shall be disposed of at a
suitably permitted facility.
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Nesting Birds

82)

No clearance of vegetation shall take place within the bird breeding season (the period
from March to September inclusive) unless measures supervised by an ecologist have
previously been taken to exclude nesting birds. Any vegetation that must be cleared
during the bird breeding season should only proceed after a detailed breeding bird
survey has been conducted by an ecologist and submitted to and approved in writing
by the Mineral Planning Authority. This shall identify any nest on site and present
measures to avoid disturbing the identified breeding species. A further checking site
inspection by an ecologist shall be conducted on the site immediately before any work
commences. This shall identify any nest on bare earth on site and present measures to
avoid disturbing the identified breeding species.

Soils Handling

83)

84)

85)

86)

All soil handling operations shall be carried out in accordance with the DEFRA Code of
Practice for Sustainable Use of Soils on Construction Sites (2011). Prior to the
commencement of solil stripping details of the methodology to be used in the stripping,
storage and replacement of soils and overburden on that phase shall be submitted to
and approved in writing by the Mineral Planning Authority. The development shall be
undertaken in accordance with the approved methodology. The stripping, movement
and re-spreading of soils shall be restricted to occasions when the solil is in a suitably
dry and friable condition and the ground is sufficiently dry to allow passage of heavy
vehicles and machinery over it without damage to the soils and the topsoil can be
separated from the subsoil without difficulty.

No External Storage

No minerals, waste or other bulk materials shall be handled or stored at the surface of
the main mine site or Rail Loading Facility except within the buildings shown on
drawings 869/AM/002 Rev F and 869/AR/002 Rev C.

Restrictions on Permitted Development

Notwithstanding the provisions of the Town and Country Planning (General Permitted
Development) Order 2015 (or any other order revoking and re-enacting that Order),
planning permission shall be sought and obtained from the Mineral Planning Authority,
before any buildings, structures, or erections, plant or machinery are erected on those
parts of the site comprising the conveyor route and RLF only or on any ancillary mining
land in the vicinity of these two parts of the development.

Decommissioning & Restoration Scheme

A Decommissioning and Restoration Scheme (DARS) shall be submitted to and
approved in writing by the Mineral Planning Authority, for approval by the earlier of:

a) 3 months from the end of a continuous period of twelve months throughout which
the Winning and Working of mineral has ceased; or

b) two years before the expiry of this planning permission.

The decommissioning and restoration scheme shall be in accordance with the Main
Mine Site Restoration Plan drawing reference 869/AM/042 Rev E and the Rail Loading
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Facility Post Decommissioning Restoration Plan drawing reference 869/AR/014 Rev L
and shall include, but need not be restricted to:

a) The removal of buildings, railway sidings and other built infrastructure;
b) Removal of plant, equipment and above ground structures;
c) Treatment/capping of mine shatfts;

d) Treatment and capping of the underground conveyor including the removal of all
conveying equipment and plant and associated above ground buildings;

e) The number of vehicle movements at each site during the Restoration Phase;

f) Ground levels and landform to be created at the Main Mine Site and Rail Loading
Facility to be illustrated by drawings with proposed contours and cross and long
sections;

g) The methods and depths of soil replacement;
h) Cultivation, seeding and planting measures; and
i) A programme setting out the timescales within which restoration will occur.

The restoration scheme shall be implemented in full and undertaken fully in accordance
with the approved scheme and programme, followed by the aftercare approved under
condition 89.

Decommissioning & Restoration Environment Management Plan

87) A Decommissioning and Restoration Environment Management Plan (DREMP) for the
restoration operations following decommissioning shall be submitted to and approved
in writing by the Mineral Planning Authority by the earlier of:

a) 3 months from the end of a continuous period of twelve months throughout which
the Winning and Working of mineral has ceased; or b) two years before the expiry
of this planning permission.

The DREMP shall include, but need not be restricted to:

i) roles and responsibilities for the developer and its contractors regarding
environmental compliance including environmental training and management
procedures

i)  provisions for environmental emergency planning and environmental incident
response arrangements;

iii) Considerate Constructors scheme and compliance arrangements;
iv) Environmental Permits, Licences and Consents required;

v) Code of Construction Practice (relating specifically to local community impacts
and management);

vi) liaison with the public and contact information for community concerns;
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xii)

Xiii)
Xiv)
XV)

XVi)

XVii)

Xviii)

XiX)

XX)

XXi)

XXii)

XXiii)

XXIV)

XXV)

XXVI)

the programme of works;

parking areas for the vehicles of workers and visitors;

areas to be used for the loading and unloading of plant and materials;
details of site offices and welfare facilities;

areas for the storage of plant and materials;

formation of the construction compound(s) and access tracks and any areas of
hardstanding;

a scheme for the management of noise;
a scheme for the management of air quality and dust;
site signage;

the management of waste, including provision for waste segregation,
compliance with Duty of Care regulations;

how water pollution risks and flood risks will be minimised including measures
to prevent the development causing pollution to Pow Beck, waterbodies or the
marine environment;

management of traffic;

ecological management including plans for the monitoring of Pow Beck surface
water discharge flows and water quality; surface water quality in attenuation
pond(s) on the Main Mine Site prior to discharge to the Surface Water Outfall;
and marine water quality and scouring around the surface water discharge

pipe;

seasonal and daytime restrictions on certain activities to mitigate for the effects
on ecological receptors;

covering or infilling of any trenches overnight to prevent animals being trapped
and/or provision of a ramp to allow escape;

contaminated land management;

sustainability measures including minimising and monitoring resource use
including energy & water consumption, incorporating re-use wherever
practicable;

the appearance, erection and maintenance of boundary treatments and
security fencing & site signage and the timescales for their erection and
removal;

the management of vermin;

working hours;
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88)

89)

xxvii)  pollution prevention measures including storage of fuels and oils and measures
to prevent, contain and manage refuelling of plant and vehicles;

xxviii)  details of wheel washing facilities including any drainage requirements and
maintenance;

xxix)  cleaning of site entrances and the adjacent public highway;

xxx) the sheeting of all HGVs taking materials to / from the site to prevent spillage or
deposit of any materials on the highway;

xxxi)  all lighting including procedures to ensure temporary lighting equipment
required is positioned so as not to create nuisance or disturbance to
surrounding properties, public highways or wildlife; and

XxXii)  post-construction restoration / reinstatement of the working areas.

Once approved, the DREMP shall be implemented and the all works shall be
undertaken in accordance with the approved DREMP.

Decommissioning of Rail Loading Facility

Prior to the commencement of decommissioning the Rail Loading Facility (RLF), details
of the following decommissioning and reinstatement works shall be submitted to and
approved in writing by the Mineral Planning Authority:

a) The removal of the underbridge under the proposed rail siding and appropriate
reinstatement of the original underbridge;

b) The removal of the rail sidings and appropriate reinstatement of the existing
Network Rail embankment; and

c) A review of the drainage systems to determine whether the removal of the
underbridge and the sidings necessitates changes to the surface water drainage
infrastructure installed under condition 46 above to ensure surface water is
effectively drained from the site. Where that review reveals that the installed
drainage system is inappropriate a revised surface water drainage system shall be
submitted to and approved in writing by the Mineral Planning Authority.

Once approved the reinstatement works shall be carried out in accordance with the
approved details within 2 years of the commencement of decommissioning.

Aftercare scheme

Within six months of the date of the written approval of each of the restoration schemes
required under conditions 13, 27, 45 and 86 above, a scheme and programme for the
aftercare of the site for a period of 10 years to promote the agricultural and ecological
after-uses of the site, shall be submitted to and approved in writing by the Mineral
Planning Authority. The scheme and programme shall contain details of the following:

a) the management of the site to promote its agricultural use including details of
seeding, grazing, cultivation or cropping;
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b) details for soil sampling in each year of the aftercare period to determine
requirements for fertilizer and lime application and provision for the submission of
annual soil sampling results and proposed fertilizer/lime application to the Mineral
Planning Authority for approval in writing;

c) the management of ecological and recreational areas;

d) details of any drainage installation including measures for replacement of any field
drainage system damaged during the development;

e) details of any further works to relieve compaction or regrading to alleviate surface
ponding;

f) details of any measures required to control noxious weeds;

g) details for the maintenance of any grassland, tree or hedge planting including
replacement of failures, weed control, maintenance of protection measures,
thinning works and cutting or laying regimes to be followed; and

h) management of any surface water run off including maintenance of surface water
ditches and repair of any damage caused by surface water runoff.

Thereatfter, aftercare works shall be undertaken in accordance with the approved
scheme and programme for a period of five years from the date that the Mineral
Planning Authority certifies in writing that the works of restoration are complete. On the
first anniversary of the certification of completion of restoration and at annual intervals
thereafter an inspection of restored areas of the site involving representatives of the
operator and Mineral Planning Authority shall be undertaken. Within one month of each
inspection, a schedule of aftercare works to be undertaken in the following year in
accordance with the above shall be submitted to and approved in writing by the Mineral
Planning Authority. The approved schedule of aftercare works shall be carried out.
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File Ref: APP/H0900/V/21/3271069
Former Marchon Site, Pow Beck Valley and area from the former Marchon
Site to the St Bees Coast, Whitehaven, Cumbria

e The application was called in for decision by the Secretary of State by a direction, made
under section 77 of the Town and Country Planning Act 1990, on 11 March 2021.

e The application is made by West Cumbria Mining Ltd to Cumbria County Council.

e The application Ref 4/17/9007 is dated 31 May 2017.

e The development proposed is:

- a new underground metallurgical coal mine and associated development including: the
refurbishment of two existing drifts leading to two new underground drifts; coal
storage and processing buildings; office and change building; access road; ventilation,
power and water infrastructure; security fencing; lighting; outfall to sea; surface water
management system and landscaping at the former Marchon site (High Road)
Whitehaven;

- a new coal loading facility and railway sidings linked to the Cumbrian Coast Railway
Line with adjoining office / welfare facilities; extension of railway underpass; security
fencing; lighting; landscaping; construction of a temporary development compound,
and associated permanent access on land off Mirehouse Road, Pow Beck Valley, south
of Whitehaven;

- a new underground coal conveyor to connect the coal processing buildings with the
coal loading facility.

e The reason given for making the direction was that the Secretary of State considered that
this application raises planning issues of more than local importance, and further
considers that the limbs of the call-in policy relating to potential conflict with national
policies in Chapters 14 and 17 of the National Planning Policy Framework and substantial
cross-boundary or national controversy are satisfied.

¢ On the information available at the time of making the direction, the following were the
matters on which the Secretary of State particularly wished to be informed for the
purpose of his consideration of the application:

a. the extent to which the proposed development is consistent with Government policies
for meeting the challenge of climate change, flooding and coastal change in the NPPF
(NPPF Chapter 14);

b. the extent to which the proposed development is consistent with Government policies
for facilitating the sustainable use of minerals in the NPPF (NPPF Chapter 17);

c. the extent to which the proposed development is consistent with the development plan
for the area; and

d. any other matters the Inspector considers relevant.

Summary of Recommendation:

The application be approved and that planning permission for the
development is granted either on the basis of the underground conveyor
being constructed by utilisation of the pipe-jacking or by cut and fill
technique, subject to the conditions outlined and with the benefit of the
obligations in the Section 106 Agreement and Supplemental Agreement.
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ABBREVIATIONS USED IN THIS REPORT

AET1.5 Accelerated Energy Transition 1.5 scenario

AET2 Accelerated Energy Transition 2.0

AMM Abandoned Mine Methane

BEIS Department for Business, Energy & Industrial Strategy

BF-BOF Blast Furnace-Basic Oxygen Furnace

BNZP Balanced Net Zero Pathway

Cafs Cumbria Action for Sustainability

CBC Copeland Borough Council

CCC Climate Change Committee

CCSs Carbon Capture and Storage

CCus Carbon Capture Utilisation and Storage
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CIL Community Infrastructure Levy

CLCGT Cumbria Landscape Character Guidance and Toolkit (2011)

CLG Community Liaison Group

CLP Copeland Local Plan

CMWLP Cumbria Minerals and Waste Local Plan

CSLCA Copeland Settlement Landscape Character Assessment

DC&R Cumbria County Council’s Development Control and Regulation
Committee

EAF Electric Arc Furnace

EIA Environmental Impact Assessment

EP Environmental Permit

ES Environmental Statement

FoE Friends of the Earth

LEP Local Enterprise Partnership
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GHG Greenhouse Gases
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HMS Habitat Management Scheme
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https://www.gov.uk/planning-inspectorate Page 4



https://www.gov.uk/planning-inspectorate

Report APP/H0900/V/21/3271069

Mt Million tonnes

MtCO2e Million tonnes CO2 equivalent

Mtpa Million tonnes per annum
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1. PROCEDURAL AND BACKGROUND MATTERS

1.1 At the Inquiry an application for costs was made by South Lakes Action on
Climate Change (SLACC) against West Cumbria Mining Ltd* (WCM). This
application is the subject of a separate Report.

1.2 The application was called in for determination by the Secretary of State (SoS)
by letter dated 11 March 2021 on the grounds that ‘this application raises
planning issues of more than local importance, and further considers that the
limbs of the call-in policy relating to potential conflict with national policies in
Chapters 14 and 17 of the Framework and substantial cross-boundary or
national controversy are satisfied'.

1.3 Friends of the Earth (FOE) and SLACC were accorded Rule 6(6) party status
pursuant to The Town and Country Planning (Inquiries Procedure) (England)
Rules 2000. Both parties presented evidence in support of their objections to
the proposals with regard to matters relating to the need for the coal and the
impact of the proposals on climate change. However, each of the Rule 6
parties also presented topic specific evidence in relation to other matters. In
particular, FOE took the lead in providing evidence in relation to matters
relating to character and appearance. SLACC provided evidence in relation to
biodiversity and ecology, planning and employment/economic matters.

1.4 The Inquiry opened on 7 September 2021 and sat for a total of 16 days (7-10,
14-17, 21-24, 28-30 September 2021 and 1 October 2021). The sitting days
were livestreamed. I undertook a site visit on an accompanied basis on
4 October 2021, following an extensive and comprehensive itinerary prepared
by the parties. I closed the Inquiry in writing on 1 December 2021 following
receipt of the executed Section 106 Agreement and updated schedule of
suggested planning conditions.

1.5 The Inquiry was conducted on the basis of topic based round table sessions
(RTS) involving discussions in relation to the effect on ecology, the effect on
the character and appearance of the area and discussions on proposed
planning conditions and obligations. All other matters were considered by the
formal presentation of evidence.

1.6 Following decisions made by the Council on 20 April and 5 May 2021, the
Council’s position at the Inquiry was one of strict neutrality, involving neither
support for, nor opposition to, the application. Consequently, the Council did
not participate substantively in the Inquiry save by way of providing an
opening statement and in the RTS discussion regarding proposed planning
conditions and obligations.

1.7  Prior to the application being called in for determination by the SoS it was
considered by the Council’s Development Control and Regulation (DC&R)
Committee on three occasions. On each occasion (19 March 2019,

31 October 2019 and 2 October 2020) the DC&R Committee resolved to
approve the application. For various reasons these resolutions never resulted
in the issue of a planning permission.

1 ID71 (SLACC's application), ID78 (Applicant’s rebuttal) and ID86 (SLACC's response)
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Notwithstanding the description of the proposed development on the
application form, the Council changed the description to that shown on the
banner heading above. This description was used in each of the three reports
to the Council’s DC&R Committee. It is a more accurate description of the
proposed development which I have therefore used in my consideration of this

The planning application was accompanied by an Environmental Statement
(June 2017) (ES) which was followed by the submission of Supplementary ES
(September 2017 and January 2018). A revised and consolidated ES was
submitted in December 2018 (2018 ES) and Addendum (April 2020) to reflect
amendments made to the planning application. Prior to the submission of the
planning application an Environmental Impact Assessment scoping request,
accompanied by a Scoping Report, was submitted to the Council in February
2016. A Scoping Opinion was adopted by the Council on 1 June 2016 pursuant
to Regulation 13 of the Town and Country Planning (Environmental Impact
Assessment) Regulations 2011 (2011 EIA Regulations).

The 2011 EIA Regulations have been superseded by the Town and Country
Planning (Environmental Impact Assessment) Regulations 2017 (2017 EIA
Regulations) which came into force on 16 May 2017. However, transitional
arrangements provided in Regulation 76 of the 2017 EIA Regulations set out
that where an applicant requested the relevant planning authority under
regulation 13(1) of the 2011 EIA Regulations to adopt a scoping opinion in
respect of the development to which the application relates the 2011 EIA
Regulations will continue to apply. Therefore, the provisions of the 2011 EIA
Regulations continue to apply in the determination of this application.

Following the notification that the application is to be called in for
determination of the SoS, a further review of the consolidated ES and
Addendum was undertaken by the Planning Inspectorate which culminated in a
request on 30 June 2021 for further information pursuant to Regulation 22 of

The further information requested related to a need to update the traffic
modelling; an assessment of any likely significant effects from operational
vibration; a need to update the assessment of likely significant effects
presented in ES Chapter 13 (Greenhouse Gas Emissions) to consider the
implications of the Carbon Budget Order 2021 (the Sixth Carbon Budget);
based on the outcome of the updated assessment, the identification of any
measures to prevent, reduce or offset any significant adverse effects on the
environment as a result of greenhouse gas emissions; a description of
measures to prevent, reduce or offset any significant adverse effects on
reptiles, clarification of the extent of the onshore mining area and; a revised

The applicant submitted the entirety of its response to the further information
request on 3 September 20213. This also included a Biodiversity Net Gain
assessment and a review of the assessment of the impacts of the proposed
development on Scalegill Hall, a Grade II listed building. In addition, the

1.8
application.
1.9
1.10
1.11
the 2011 EIA Regulations?.
1.12
non-technical summary.
1.13
2 CDh16.1
3CD16
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1.14

1.15

1.16

1.17

1.18

1.19

applicant also submitted information in respect of an alternative proposed
technique to install the underground coal conveyor beneath Bellhouse Gill and
Roska Park Woods known as ‘pipe jacking’. This comprised an assessment of
the environmental effects of the use of pipe-jacking beneath these woodland
areas.*

In simple terms, pipe-jacking is a tunnelling technique where a tunnelling
shield is pushed forwards via a series of hydraulic rams fixed into position
within a launch shaft, with the ground excavated by an excavation machine
within the tunnel shield. The hydraulic rams push pre-cast concrete rings to
be progressively inserted behind the machine and ‘shoved’ forwards by the
rams. Thus, the tunnel lining is ‘jacked’ forwards as the tunnel face is
excavated.

Whilst not a statutory requirement, the applicant publicised the availability of
the further information with a consultation exercise running between

7-29 September 2021. No responses to this consultation exercise were
received. However, comments on the information and assessment relating to
pipe-jacking were provided by SLACC in submissions dated

30 September 2021.°> These submissions are considered later in this Report.

I am satisfied that the 2018 ES, together with the ES Addendum (April 2020)
and the further information (September 2021) meets the requirements of
Schedule 4 of the 2011 EIA Regulations. I have also considered the adequacy
of the submitted environmental information in the context of the recent Court
of Appeal judgement in Finch® which is set out later in this Report.

The main parties could not agree on the content of a draft Statement of
Common Ground (SoCG) and a draft SoCG - Matters not Agreed. These were
signed by the Council only in respect of the SoCG and the applicant only in
respect of the SoCG - Matters not Agreed. Consequently, I consider that these
documents should be afforded little weight.

Two SoCG were provided to the Inquiry covering matters relating to
Landscape’ and Ecology.® These were signed by the applicant and the relevant
witness on behalf of FOE in respect of Landscape and the applicant and the
relevant witness on behalf of SLACC in respect of Ecology. Given the Council’s
position of neutrality in the Inquiry, it was not a signatory to either of these
SoCG.

A draft deed of agreement under the provisions of Section 106 of the Town

and Country Planning Act 1990 (as amended) was submitted at the outset of
the Inquiry setting out a range of obligations, covenants and undertakings. A
final executed agreement dated 28 October 2021 was provided after the end of
the oral sessions. In addition, a Supplemental Undertaking, also dated

28 October 2021, was provided relating to the provision and implementation of
a Biodiversity Net Gain Scheme. The provisions secured in the agreement and

4 Ibid
> ID66

6 [2022] EWCA Civ187

7 1D33
8 ID55
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undertaking are material considerations which are dealt with in more detail
later in this Report.

1.20 The wider proposed development also includes an offshore mining area,
beyond the mean low water mark, covering approximately 2,400 hectares
(ha). This does not form part of this application for planning permission as all
development on the seaward side of the mean low water mark falls under the
remit of the Marine Management Organisation (MMO). All development on the
landward side of mean low water mark is subject to this application for
planning permission.

1.21 Therefore, the elements of the proposed development under the sea below
mean high water mark will require the benefit of a licence from the MMO
pursuant to the requirements of the Marine and Coastal Access Act 2009. An
Environmental Permit (EP) will also be required to cover discharges of water
from the main site to sea during storm events and any other discharges as
may be required, together with placing controls on the management of any
wastes and for the crushing, screening and loading of the coal. In addition,
the development would also require an operating licence from the Coal
Authority under Part II of the Coal Industry Act 1994. No MMO Licence, EP or
operating licence applications had been made at the time of the Inquiry.

1.22 During the Inquiry considerable evidence was presented regarding the
approach that was taken by the High Court in R (Finch) v Surrey County
Council.® This case related to the granting of planning permission to Horse Hill
Developments Limited to retain and expand the existing Horse Hill Well Site
(including two existing wells) and to drill four new wells for the production of
hydrocarbons over a period of 25 years. Although the ES assessed the
Greenhouse Gas emissions (GHG) that would be produced from the operation
of the development, the challenge related to the non-assessment by the ES of
GHG emissions caused by the subsequent use of oil produced from the site
after being refined elsewhere.

1.23 In that case, the Court explained at paragraph 101 of the judgment that
despite the fact that the environmental effects of consuming an end product
will flow inevitably from the use of a raw material in making that product, it
does not mean that those effects can properly be treated as effects of the
development on the site where the raw material will be extracted.

1.24 The applicant and the Rule 6 parties were aware during the Inquiry that Finch
had been granted permission to appeal to the Court of Appeal. However, by
the time the Inquiry closed, there was no knowledge of any date when the
outcome of an appeal may be known.

1.25 On 17 February 2022, after the close of the Inquiry but prior to the issuing of
this Report, the Court of Appeal dismissed the challenge, albeit that decision
was not unanimous. The three judges considering the case ruled 2:1 that the
decision to grant planning permission was lawful.!® However, all three Court of
Appeal judges held that downstream emissions could be required to be

9 [2020] EWHC 3566 (Admin)
10 12022] EWCA Civ187
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1.26

1.27

1.28

1.29

1.30

assessed. The question of whether downstream emissions must be assessed is
a matter of fact and judgement for the planning decision maker.

Given the relevance of the Court of Appeal decision to the consideration of the
planning application in this case, the applicant, SLACC and FoE were invited to
make further submissions to address the implications of the decision on the
matters on which the Secretary of State wished to be informed. All three
parties provided such submissions on 4 March 2022.'! I have considered these
in Section 21 of this Report.

On 16 March 2022 Natural England (NE) updated its advice in relation to
nutrient level pollution in a number of existing and new river basin
catchments. The advice outlined that an increasing number of waterbodies, in
or linked with European Sites, are now deemed to be in ‘unfavourable’
conservation status for the purposes of the Habitats Regulations.

The additional habitats sites in unfavourable condition due to excessive
nutrients which require a Habitats Regulations Assessment (HRA) and where
nutrient neutrality is a potential solution to enable development to proceed are
set out in Annex 2, Table 2 of the NE advice.!? This includes the River Derwent
and Bassenthwaite Lake Special Area of Conservation (SAC). This only applies
to catchments of Bassenthwaite Lake (River Derwent and Tributaries SSSI

unit 1) and River Marron (unit 124 of River Derwent and Tributaries SSSI) with
particular concerns relating to phosphorus.

The application was accompanied by a shadow Habitats Regulations
Assessment (sHRA).!3 This considered potential likely significant effects of the
project on existing and proposed internationally designated sites including the
River Derwent and Bassenthwaite Lake SAC.

Although the sHRA concludes that the proposed development would not have
an adverse effect on the integrity of the existing and proposed international
designated sites, it did not include any assessment of any potential impact on
the River Derwent and Bassenthwaite Lake SAC as a result of increased
nutrient levels, specifically phosphorus. The applicant was invited to submit an
Addendum to the sHRA to consider this matter. This was submitted on

5 April 20221* and is considered in Annex G of this Report.

2. TRANSBOUNDARY EFFECTS

2.1

A letter dated 17 February 2021 was received from Fermanagh and Omagh
District Council in Northern Ireland, raising concerns about potential
transboundary effects resulting from drilling in the Irish Sea. The SoS has a
duty under Regulation 53 of the 2011 EIA Regulations to consider whether
development in England is likely to have significant effects in a European
Economic Area (EEA) State. Before a recommendation to the SoS is made, the

11 pCID1 - Submission by applicant, PCID2 - Submission by SLACC, PCID3 - Submission by

FoE.

12 pCID4 - Appendix 1
13 CD1.146
14 pCID4
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2.2

2.3

2.4

2.5

duties of the SoS under Regulation 53 are carried out by the Planning
Inspectorate on behalf of the SoS.

Whilst offshore mining forms part of the wider proposed development, the
application for planning permission before me relates only to the onshore
components. Potential effects on the environment in an EEA State resulting
from the offshore components would be considered by the relevant consenting
authorities, in particular the Marine Management Organisation, for any such
application.

Considering the duties in Regulation 53, on the basis of the current information
available from the Applicant and given the intervening distance between the
onshore elements of the proposed development and the administrative
boundary of Fermanagh and Omagh District Council, I am of the view that the
proposed onshore aspect of the development before me is not likely to have a
significant effect on the environment in an EEA State. Notification and
consultation with EEA States in respect of transboundary effects is therefore
not necessary.

In reaching this view I have applied the precautionary approach (as explained
in the Planning Inspectorate’s Advice Note Twelve: Transboundary Impacts?®)
and taken into account the information currently supplied by the Applicant.

Any correspondence received in relation to transboundary issues will be passed
to the SoS who must have regard to transboundary considerations and to any
responses made.

3. THE SITE AND SURROUNDINGS

3.1

The application site has three distinct and inter-connected elements comprising
the Main Mine Site (MMS), the Rail Loading Facility (RLF) and the underground
conveyor route which would transport coal from the MMS to the RLF.

Main Mine Site

3.2

3.3

The MMS would be located on the southern part of the former ‘Marchon’
chemical factory and anhydrite and coal mine works located on the south
western boundary of the town of Whitehaven and approximately 2km from the
town centre. It would occupy approximately 23 hectares of the total ‘Marchon’
site area which extends to approximately 52 hectares.

Most of the site is relatively flat and is covered with concrete hardstanding and
former internal roads which are colonised with scrub vegetation. The eastern
boundary of the site abuts High Road with the existing Woodhouse housing
area and new residential development under construction located on the
eastern side of the road. To the north, beyond the remaining former Marchon
site is the Kells residential area. Several public rights of way (PRoWs) are
located to the north and west of the site, including the Cumbria Coastal Way.

15> The Planning Inspectorate’s consideration of transboundary issues is based on the
principles set out in the Annex to Advice Note Twelve, available on our website at
http://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advice-notes/. Whilst

this advice note relates to Nationally Significant Infrastructure Projects, the principles are
applicable to Town and Country Planning Act schemes.
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3.4

3.5

3.6

3.7

There is no dispute from any parties that the whole of the former Marchon site
comprises anything other than previously developed land.

Immediately to the west of the site the land rises relatively steeply to form a
noticeable bank before falling away to the coast. A PRoW runs along the top of
the bank and descends to the south towards the restored Hutbank landfill site
which is one of two restored landfill sites located adjacent MMS. To the south
beyond agricultural and open land is the village of Sandwith. Existing access
drifts to the former anhydrite mine are located in the south western corner of
the site.

There is no direct intervisibility between the site and the coast. However, the
site is quite visible from public vantage points as a consequence of its size, in
forming a significant area of land having a relatively unkempt appearance, and
its proximity to PRoWs and High Road.

Overall, the land use of the surrounding area is mixed. To the north and east
it is predominantly urban, dominated by residential development. To the
south and west the land use is predominantly rural/coastal and is dominated
by agricultural fields, a poultry rearing unit and associated buildings, a rail line,
smaller settlements and individual properties.

The MMS is not subject to any landscape designation although part of the
coast to the west is designated as the St Bees Head Heritage Coast and an
area to the south, including the site of the RLF is identified as Landscape of
County Importance. These matters are discussed later in this Report.

Rail Loading Facility

3.8

3.9

The proposed RLF would be constructed on a greenfield site located
immediately to the west of the existing railway forming part of the Cumbrian
Coast Line which runs north/south along the valley floor of the Pow Beck
Valley. The rail sidings to serve the RLF would be located principally on
agricultural land which is bisected by the railway line, as well as the former
Main Band Colliery which is currently unrestored. Vehicular access to the RLF
would be off Mirehouse Road and partly through the site of the former Main
Band Colliery.

Other than the railway line, this part of the Pow Beck Valley in the vicinity of
the proposed RLF is largely undeveloped and primarily in agricultural use with
occasional dispersed residential properties, the closest of these being ‘Lake
View’ and ‘Stanley House’. The valley’s flat bottom and in places steep sides,
provides a relatively tranquil and rural character with relatively long-distance
views along the valley floor. The route of the Coast-to-Coast footpath from
St.Bees to Robin Hoods Bay crosses underneath the railway line in the vicinity
of the proposed RLF.

Underground Conveyor Route

3.10 The proposed underground conveyor would be approximately 2.3 kilometres in

length and would be located primarily beneath agricultural land. However, it
would also pass partly beneath Bellhouse Gill Wood, which is an ancient
woodland, and Roskapark Wood and Benhow Wood. Other than two small
access structures for maintenance purposes, the conveyor itself would have no
material visible impact after construction. However, the effect of the
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construction works on the integrity of these woodlands was a matter of
considerable discussion in the Inquiry and is considered later in this Report.

4. THE PROPOSED DEVELOPMENT!®

4.1

4.2

4.3

4.4

4.5

4.6

The proposal is for the mining and processing of metallurgical coal.
Metallurgical coal, otherwise known as coking coal, is a descriptive term for a
range of coals which have a chemical composition which makes them suited to
use in the process of steel manufacture. There are no metallurgical coal mines
currently operating within the UK. The proposal provides for the cessation of
coal extraction by 31 December 2049.

The proposed mine, which would be known as Woodhouse Colliery, would
produce High Volatile coal, known as High Vol A Hard Coking coal (HVA) for
use in the manufacture of steel only. The coal would be blended with other
coals sourced from elsewhere to produce coke. Coke production would occur
either at the steelworks or at a separate coking plant. Coking coal is a very
different product from industrial or thermal coal which is usually of lower
quality and has historically been used as fuel.

Coke is an essential ingredient in the steel produced from a blast furnace. To
make iron in a blast furnace, coke, limestone and iron ore are heated and
oxygen added which causes the coke to burn and trigger a chemical reaction
with the iron ore. This melts the iron in the ore, enabling molten iron to be
recovered from the bottom of the blast furnace.

The main components of the proposed development comprise:

e Underground winning and working of metallurgical coal in an onshore area
of 302 hectares located between Whitehaven and the St Bees coast;

e The construction of buildings and plant within the MMS including mine
portals, a processing facility for coal, storage buildings, ventilation and
power infrastructure, office space, car parking etc.;

e The construction of an underground conveyor 2.3 kilometres long to
transport the coal products to the RLF;

e The construction of railway sidings alongside the Cumbria Coast Rail line and
the construction of a Rail Loading Facility to load coal onto rail wagons for
onward transportation to its markets.

The principal seams to be worked would be the Bannock Band and Main Band,
which are at a depth of approximately 350 metres. The coal seams would be
accessed via the existing two drift tunnels from the existing portals of the
abandoned anhydrite mine, located within the MMS, which would be
refurbished and extended.

Excavation rates would build over a five-year period to reach a maximum coal
output of approximately 2.8 million tonnes per annum. All mined material
would be sent to the coal storage and processing plant on the surface via a

16 More detail can be found in, inter alia, the Planning Statement 2020 Update (CD1.59), ES
Chapter 5 Project Description (CD1.83), Design and Access Statement (CD1.66) and the
proofs of evidence of Mr Kirkbride and Mr Tonks.
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4.7

4.8

series of buried conveyors. The processing plant would separate any mined
rock from coal, passing rock to a paste plant adjacent to the coal processing
plant. The paste plant would add cement and water to the rock and unsaleable
coal to form a paste which would then be pumped back underground for
deposit in the void spaces created by mining. The saleable coal product would
be sent via the underground conveyor to the RLF, prior to being sent by train
to onward destinations.

The mine would use the nearby Cumbrian Coast line to transport coal to UK
steelworks at Scunthorpe and Port Talbot and the port of Redcar for export to
European steel and industrial plants. At full mine production, this would
involve up to six trains per day operating up to six days per week. The
intended market for the coal was a matter of considerable discussion in the
Inquiry which will be considered later in this Report.

The proposed development would comprise separate elements located in four
different locations being the MMS, the underground mine, the buried conveyor
and the RLF. Construction of all these elements would take approximately two
years to complete.

Main Mine Site

4.9

4.10

4.11

4.12

The MMS would accommodate the majority of above ground structures for the
storage and processing of the coal, facilities management and servicing of the
underground mine. The majority of the buildings undertaking the processing
and storage of coal would take the form of domed structures, constructed of
steel tubes to create a skeleton upon which galvanized steel or aluminium
panels would be installed. The largest buildings would be the Coal Handling
and Process Plant (CHPP) and associated structures comprising the raw coal,
clean coals and reject store buildings.

The CHPP would comprise of a central dome, approximately 126.5m in width,
with domed arms extending to the northwest and southwest. The south
western arm (raw coal store) would be approximately 147m in length and
78.5m wide, and the north western arm (clean coal store) would be
approximately 149m in length and 78.5m wide. The central dome would be
the tallest part of the structure (34m above ground level) with the arms
proposed to be 27m above ground level at their highest points. The clean coal
store would hold this material prior to onward transportation to the RLF via the
underground conveyor.

Other proposed buildings include a three-storey office building, a single storey
changing rooms building, a workshop building, fan house, south drift access
canopy, north drift access building, water storage tank, gas and diesel backup
generators and electricity sub-station. Vehicular access to the MMS would be
via the existing entrance to the Marchon site from High Road at the southern
end of the site which would be upgraded and marginally re-aligned.

Perimeter landscape mounds would be formed to the north and east of the
proposed built development using materials created through cut/fill from the
construction of the development.
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Underground Conveyor

4.13

4.14

4.15

4.16

4.17

4.18

4.19

The application as considered by the Council provided for the 2.3km long
underground conveyor linking the MMS to the RLF to be installed using a “cut
and cover” technique involving the excavation of a flat-bottomed trench.
Concrete box sections approximately 5m wide by 2.8m high would then be
installed and joined to create a continuous culvert. The excavated material
would be stored within adjacent mounds prior to being returned to the
excavation to cover the conveyor with the surplus material being taken to the
main mine site to form part of the new landscape mounds.

The vertical alignment of the conveyor would generally follow the terrain with
the top of the culvert typically 2m below the surface. The typical width of the
corridor on the surface during construction is estimated to be around 45m,
however, it would be wider in some areas where the construction is deeper.
The corridor would also be narrower in areas where sheet piling support is
proposed, such as the proposed crossing of the Bellhouse Gill.

During construction of the crossing of Bellhouse Gill, the watercourse would be
pumped over the construction area and then returned to its former line on
completion. The area of ancient woodland lost would be replanted, together
with some additional areas of new woodland to provide compensation.

Construction of the conveyor is estimated to take two years. Once installed,
the conveyor would be contained underground. However, two “Intermediate
Station” buildings are proposed along the route of the conveyor to provide
access and allow changes to the alignment of the conveyor as it feeds into the
RLF section of the conveyor. These buildings are proposed to have a footprint
of approximately 14.3m x 15.4m and be just under 8m in height to the ridge.
The structures are proposed to be surrounded by 2.4m high chain-link fencing
and gates. One of the buildings would be adjacent to St Bees Road, with the
other proposed to the north of the RLF site.

As mentioned earlier, as part of the submission of additional information
required pursuant to the Planning Inspectorate’s request for additional
environmental information pursuant to Regulation 22 of the 2011 EIA
Regulations, the applicant also submitted information in respect of an
alternative proposed technique to install the underground coal conveyor
beneath Bellhouse Gill and Roska Park Woods known as ‘pipe-jacking’.'”

Utilisation of the pipe-jacking technique is proposed for only the parts of the
buried conveyor route which would pass beneath St Bees Road (designated as
Zone 1) in the vicinity of Roska Park Wood and under a section of Bellhouse
Wood & Bellhouse Gill (desighated as Zone 2). Cut and cover would remain as
the construction methodology for the remainder of the route.

The Zone 1 tunnel length is anticipated to be a maximum of 80m, at a
minimum depth of 2m below surface to the top of the tunnel lining. The
Zone 2 tunnel length is anticipated to be a maximum of 50m, also at a
minimum depth of 2m below surface to the top of the tunnel lining. Over
these pipe-jacking zones the structure housing the conveyor would be formed

17CD16.14 and CD16.15
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4.20

4.21

4.22

4.23

of pre-cast concrete circular sections with an internal diameter of
approximately 2.5m.

The pipe-jacking tunnel would be driven from the launch shaft into the
reception shaft. The launch and reception shafts are temporary construction
works. They are proposed to be constructed using driven sheet piles. The
launch shafts would be approximately 9m long and 6m wide and the reception
shafts would be approximately 6m long and 6m wide.

The applicant indicates that Zone 2 will also be accessed from the RLF
worksite. The reception shaft for Zone 1 and Launch shaft for Zone 2 will be
accessed via a temporary route established from the former Main Band Colliery
site to avoid any impacts upon Bellhouse Wood.

The applicant indicates that this revised construction methodology avoids the
need to disturb any of the existing woodland for this section of the work.
However, there is some dispute between the applicant and SLACC regarding
the extent to which the pipe-jacking proposals can be considered in the Inquiry
and submissions have been provided by both these parties regarding this
matter.1®

SLACC submits that the applicant has made a substantial amendment to the
application, well after its application was submitted to the Council and called in
by the SoS, such that the SoS does not have the power to consider the
development as amended. SLACC further considers that if the amended
development is considered, it would be unlawful for the SoS to grant
permission as the development has not been subject to a lawful environmental
impact assessment in respect of the new construction method or its impacts.
These matters are considered later in this Report.

Rail Loading Facility

4.24

4.25

4.26

The RLF would involve the construction of a rail loading building and railway
sidings. The proposed sidings would be approximately 1,500m long which will
require construction fill to be imported by rail to bring the adjacent land up to
the current level of the existing railway line.

The building housing the train loading equipment would be a pitched roof
structure approximately 75m long by 9m wide and have a maximum height of
15m. This would be constructed of rubble stone plinths, timber cladding and
composite deck roofing. A small office building is also proposed and would be
finished in the same materials as the main RLF building.

As part of the proposed scheme, the surface of the former Main Band Colliery
will be restored following construction of the RLF, as a substantial part of the
Main Band Colliery site forms part of the proposed site.

5. PLANNING POLICY

5.1

The proposed site lies entirely within the administrative area of Copeland
Borough Council (CBC). Cumbria County Council is the mineral planning
authority (the Council). In addition to the National Planning Policy Framework

18 ID66 and ID77
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(the Framework) and the Government’s Planning Practice Guidance, reference
was made to policies in the development plan.

5.2 The development plan for the purposes of section 38 (6) of the Planning and
Compulsory Purchase Act 2004 is:

The Cumbria Minerals and Waste Local Plan 2015 - 2030 (CMWLP).*°

The Copeland Local Plan 2013 - 2028 - Core Strategy and Development
Management Polices Development Plan Document (CLP)%°and

The Copeland Local Plan 2013 - 2028 - Proposals Map and Copeland Local
Plan 2001-2016 Saved Policies.?!

5.3 The former Marchon site is designated in the CLP as an Employment
Opportunity Site. The route of the conveyor and the site of the rail loading
facility are designated as countryside. The access to the rail loading facility is
via the former Main Band Colliery site which is still awaiting restoration.

5.4 The most relevant policies within the development plan are:

Cumbria Minerals and Waste Local Plan 2015 - 2030

Policy DC13 (Criteria for energy minerals) sets out that planning applications
for coal extraction will only be granted where: the proposal would not have
any unacceptable social or environmental impacts; or, if not it can be made
so by planning conditions or obligations; or, if not it provides national, local
or community benefits which clearly outweigh the likely impacts to justify
the grant of planning permission. The policy further explains the potential
impacts to be considered and mitigated for underground coal mining
proposals. These include the effects of subsidence, potential hazard of old
mine workings, treatment and pumping of underground water, potential gas
emissions and the encouragement of the use of sustainable transport and
coal mine methane capture and utilisation.

Policy DC16 (Biodiversity and geodiversity) requires that proposals for
minerals development will be required to identify any potential impacts on
important biodiversity and their potential to enhance, restore or add to
these resources; and to contribute to national and local biodiversity
objectives and targets. In addition, appropriate measures to mitigate any
adverse effects (direct, indirect and cumulative) should be identified and
secured. Where adverse impacts cannot be avoided or mitigated
appropriate compensatory measures should be identified and secured.

Policy DC17 (Historic environment) requires mineral developments to,
where necessary, preserve and, where appropriate, enhance Cumbria’s
heritage assets and their settings. Any such proposals that would result in
harm to, or total loss of, the significance of a designated heritage asset, or
its setting, (or a non-designated heritage asset of national significance, or
its setting), will be permitted where it can be clearly demonstrated that

19 CD5.12
20 CD5.8
21 CD5.11
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public benefits outweigh the harm and that the harm is necessary to achieve
those benefits.

e Policy DC18 (Landscape and visual impact) requires, amongst other things
that proposals for development should be compatible with the
distinctive characteristics and features of Cumbria’s landscapes and should
avoid significant adverse impacts on the natural and historic landscape.
Development proposals should use Landscape Character Assessment to
assess the capacity of landscapes to accept development. In addition,
development proposals should avoid significant adverse visual impacts.

e Policy SP13 (Climate change mitigation and adaptation) requires that
proposals for minerals and waste management developments should
demonstrate that energy management, carbon reduction and resource
efficiency have been determining design factors for the development.

e Policy SP14 (Economic benefit) sets out that proposals for new mineral
development should demonstrate how they would realise their potential to
provide economic benefit, including matters such as direct or indirect jobs
created and the support that proposals give to other industries and
developments. The policy further sets out that relevant adverse economic
impacts on other industries, or on regeneration and development initiatives,
will be weighed against the overall economic benefits of the proposal.

e Policy SP15 (Environmental assets) sets out a number of criteria that
proposals for mineral developments will need to satisfy. These include the
protection of people’s overall quality of life and the protection of natural,
historic and distinctive features that contribute to the environment and
character of Cumbria. Proposals should also conserve the settings of these
environmental assets, improve the linkages between these assets and
provide buffer zones around them where this is appropriate. The policy also
recognises that mineral developments can provide opportunities for
increasing environmental resources, including adapting and mitigating for
climate change, help to secure net gains in biodiversity resources and help
to create new green infrastructure.

e Policy SP16 (Restoration and aftercare) requires that restoration, afteruse
and aftercare schemes for mineral working sites should include, where
appropriate, consideration of the potential for biodiversity, geodiversity and
landscape enhancement, flood risk mitigation and water quality, maintaining
agricultural land quality, ameliorating contaminated land and securing land
stability.

e Policy DC2 (General criteria) is an overarching policy that requires mineral
proposals to demonstrate that appropriate assessments have been
undertaken to address potential impacts on the natural and historic
environment or human health. It further states that proposals should not
give rise to significant adverse impacts on air quality, not adversely affect a
public right of way, show that the carbon footprint has been minimised and
address issues of ground instability including mining subsidence.
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Copeland Local Plan 2013 - 2028 - Core Strategy and Development
Management Polices Development Plan Document

Policy ENV3 (Biodiversity and Geodiversity) requires, amongst other things,
that development incorporates measures to protect and enhance any
biodiversity interest.

Policy ENV4 (Heritage Assets) seeks, amongst other things, to maximise the
value of the Borough’s heritage assets by protecting listed buildings,
conservation areas and other townscape and rural features considered to be
of historic, archaeological or cultural value. In addition, strengthening the
distinctive character of the Borough'’s settlements that respects this
character and enhances the settings of listed buildings.

Policy ENV5 (Protecting and Enhancing the Borough’s Landscapes) states
that the Borough’s landscapes will be protected and enhanced by protecting
all landscapes from inappropriate change by ensuring that development
does not threaten or detract from the distinctive characteristics of that
particular area. In addition, where the benefits of the development
outweigh the potential harm, ensuring that the impact of the development
on the landscape is minimised through adequate mitigation, preferably
on-site.

Policy DM25 (Protecting Nature Conservation Sites, Habitats and Species)
requires, amongst other things, that development proposals should protect
biodiversity value and minimise fragmentation of habitats as well as
maximising opportunities for conservation, restoration, enhancement and
connection of habitats. Development proposals that would cause a direct or
indirect adverse effect on locally recognised sites of biodiversity and
geodiversity importance, including County Wildlife Sites, and Local Nature
Reserves will not be permitted unless: i) The benefits of the development
clearly outweigh the impacts on the features of the site and the wider
network of natural habitats, and; ii) Prevention, mitigation and/or
compensation measures are provided. Where compensatory habitat is
created, it should be of equal or greater size than the area lost as a result of
the development.

Policy ER10 (Renaissance through Tourism) explains that the Council will
maximise the potential of tourism in the Borough and will seek to expand
tourism outside the Lake District National Park boundaries, with a
complementary offer that takes pressure off the National Park’s busiest
locations, and delivers economic benefits in the Borough.

5.5 The 'Saved’ Policies from the Copeland Local Plan 2001-16 also identifies the
former Marchon Site as an Employment Opportunity Site. Saved Policy EMP 3
(Employment Opportunity Sites) sets out that these areas are being
investigated as to their future development potential and contribution they can
make to the regeneration strategies in the Borough. However, there are no
other ‘saved policies’ that are particularly relevant to the consideration of this
application.

5.6 Copeland Borough Council are in the process of producing a new local plan.
The Copeland Local Plan 2017-2035 Preferred Options Draft was published for
consultation in September 2020. This plan is in the early stages of preparation
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5.7

5.8

and no party has referred to any of the policies contained therein. I have
attached little weight to this emerging plan in the consideration of this
application.

National Planning Policy Framework

Shallow and deep mined coal are defined in the Glossary to the Framework as
minerals of local and national importance which are necessary to meet
society’s needs. Paragraph 209 states that it is essential that there is a
sufficient supply of minerals to provide the infrastructure, buildings, energy
and goods that the country needs.

Paragraph 217 of the Framework provides a two-stage approach to the
consideration of development for the extraction of coal. This states that
planning permission should not be granted for the extraction of coal unless the
proposal is environmentally acceptable, or can be made so by planning
conditions and obligations; or if it is not environmentally acceptable, then it
provides national, local or community benefits which clearly outweigh its likely
impacts (taking all relevant matters into account, including residual
environmental impacts).

6. THE POSITION OF CUMBRIA COUNTY COUNCIL

This section is based largely on the opening submissions for Cumbria County Council.

6.1

6.2

6.3

6.4

6.5

Since its original submission in 2017 the application has had a long and
protracted history leading up to this inquiry. The complexity of the project,
amendments to it over time, the ever-evolving debate concerning how to
tackle climate change and the controversy of the proposals, reflected in strong
support from some quarters but vehement opposition from others, has
presented the Council as mineral planning authority with no easy task. The
measure of that task may be gauged by the fact that, in the course of its
consideration of the application, the Council has been subject to not just one
but two sets of proceedings for judicial review, one from an opponent of the
mine and one from WCM itself.

The application has been considered by the Council’s Development Control and
Regulation (DC&R) Committee on no fewer than three occasions. On each
occasion (19t March 2019, 315t October 2019 and 2" October 2020) the
Committee resolved to support the application. For various reasons these
resolutions never resulted in the issue of a planning permission.

Most recently, following amendments to the application by WCM to remove
“middlings coal” from the project and the submission by the company of an
additional greenhouse gas assessment, the DC&R Committee considered the
application on 2" October 2020 and resolved again to support it.

However, the Council was legally unable to issue the planning permission
following that resolution because a direction from the Secretary of State was in
place which prevented this from happening and a Section 106 legal agreement
to secure various planning obligations had not been completed.

Those factors remained unchanged when, in December 2020, the Climate
Change Committee published its Report on the Sixth Carbon Budget but by the
end of January 2021 the Council would have been in a position to issue the
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6.6

6.7

6.8

planning permission because the direction had then been lifted and the Section
106 agreement had been completed to the point where all that was required
was execution of it by the Council.

However, the Council was now faced with the dilemma whether, in the light of
the Sixth Carbon Budget Report, it was appropriate that it should refer the
application back to the DC&R Committee in order to consider whether the
Report affected its previous resolutions. After careful consideration, the
Council’s Executive Director Economy and Infrastructure decided on 8%
February 2021 (in due accordance with her delegated powers under the
Council’s Constitution and entirely reasonably in the circumstances) that the
application should be referred back to the Committee for reconsideration.

The events that then unfolded overtook that decision with remarkable rapidity.
WCM instituted judicial review proceedings on 5% March 2021 challenging the
decision to refer the application back to the Committee. However, on

11 March 2021 the Secretary of State decided that the application should be
called-in meaning that from that date the fate of the application is now entirely
for him, and not the Council, to decide. The call-in letter cited, among other
things, both the delay that the outcome of the litigation would cause to the
determination of the application were it not called-in and the fact that the
implications of the Sixth Carbon Budget Report for the application should be
explored within a public inquiry. Unsurprisingly, WCM then withdrew its
judicial review.

Subsequently, in decisions made (again in due accordance with the Executive
Director’s delegated powers under the Council’s Constitution) on 20 April and
5 May 2021 it was concluded that, in all the circumstances, the Council’s
position at the Inquiry should be one of strict neutrality, involving neither
support for nor opposition to the application, and that the Council would not
participate substantively in the Inquiry save by way of this opening statement
and in the session devoted to conditions/the Section 106 agreement.

7. THE CASE FOR THE APPLICANT

This section is based largely on the closing submissions for the applicant.??

7.1

Introduction

At the outset of this inquiry SLACC identified what it alleged were a series of
myths that have been spun around the new development, but here are a few
of the real myths:

a. that we and the EU do not need any new coal mines and can continue to off
shore our emissions for the next thirty plus years by importing coal or by
importing steel products;

b. that we can stand aside whilst the global steel demand is fed by polluting
mines from around the world, indeed, FoE’s witness Mr Nicholas appeared
anxious to share the news that another large new metallurgical coal mine
has opened during the inquiry on the US eastern seaboard;

221D76
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7.2

7.3

7.4

7.5

7.6

c. that we can turn our back on jobs and economic growth because of a
conservative estimate of 9000 “green jobs” for Cumbria which are
“possible”, but for which there are absolutely no plans, still less funding or
consent;

d. that many of the people of Whitehaven are long term unemployed and
unlikely to take up the opportunities offered by the mine;

e. providing well paid jobs will only “poach” people from the few decent jobs in
the area (Mr Bedwell abandoned this part of Ms Diski’s case); and

f. that creating well paid jobs for a net zero mine for 15 plus years amounts to
a stranded asset. Better we are told for someone not have a job rather
than they have it for only 15 years.

Dr Cullen for Friends of the Earth fairly agreed that his research (in materials
efficiency) and the research areas promoted by other academic colleagues
were all “credible options” but that we need to look at reality if we are to
achieve the climate change targets. In a climate emergency it is time to act
not talk.

It has been a continuing theme of SLACC to suggest elements of dishonesty on
the part of the applicant. The rule six parties have called no experts in the
field of mining, the metallurgical coal market, steel making or with relevant
experts in delivering renewable projects.

Employment and Economic Benefits

Despite the obvious and undeniable economic benefits of the scheme, SLACC
presented a whole host of flawed and internally inconsistent reasons as to why
the benefits would not materialise or should be disregarded and/or given little
weight. They focused on finding fault, rather than carrying out any alternative
analysis, and were simply borne out of an inherent objection to the
Development.

Ms Diski’s evidence focused on what she thought “needed” to happen, or
“hoped” would happen, rather than presenting a fair analysis of the actual
economic benefits of the scheme. First, it was suggested that the figure of
532 direct jobs was unreliable. Ms Diski noted that she was not offering an
opinion on whether the figures were robust and did not believe that the figures
were plucked out of thin air.?® Instead, the principal criticism was that there
was no methodology that enabled her to understand why each of the jobs was
required. There is no substance to this view, not least because Ms Diski went
on to explain that it was for WCM to decide how to illustrate jobs and decide
what methodology to use. Each job is clearly set out in a detailed organogram
that is provided in Mr Kirkbride’s evidence.?*

As is clear from the document, the organogram was a confidential operational
document that had been produced for internal purposes before the Secretary
of State had even decided to call-in the application. The organogram had been
developed and re-worked from the ground up by WCM’s operations’ which had

23 RD in EiC.
24 WCM/MK/2/4.
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7.7

7.8

7.9

7.10

7.11

resulted in some small (but insignificant) changes?® to the employment figures
included in the original application. The organogram also provides details of
how regulatory requirements for the mine relating to the need for specific job
roles will be met.

Plainly, SLACC had no real interest in understanding any more about the detail
behind the Development’s employment structure, the only objective was to try
and cast doubt over the accuracy of the numbers. Nevertheless, it was clear
from Mr Kirkbride’s response to a number of questions asked by the Inspector
regarding specific roles, that Mr Kirkbride had a very clear understanding of all
of these jobs and why they were required.

It was argued that Whitehaven was not really that deprived or in need of the
jobs. That assertion contrasted sharply with the views expressed by many local
people and politicians, who are in a much better position to judge the reality of
the situation.?® This criticism was founded upon an analysis which looked at
the County as an average, including the more affluent areas of South Lakes
District Council, rather than adopting a more qualitative assessment. When
considering the figures, the relative deprivation of Copeland is also masked by
the relatively high-paid jobs at Sellafield.

Ms Diski also sought to make the point in her evidence in chief that the
deprivation figures relied upon did not include all seven deprivation indices.
However, in cross-examination, Ms Diski accepted that the indices had
different weightings and those that had been referred to were three of the
most importance indices. She also clarified that she was “not saying the area
does not need jobs” and “not saying that well-paid jobs are a bad thing”.
Instead, her position was that although people have a right to look for better
work, they should be looking for jobs that are compatible with the green
economy.

The Honourable Jake Berry MP, who had served three years as the Northern
Powerhouse and Local Growth Minister and therefore has considerable
experience of what is needed to kick-start development, spoke compellingly
about the natural challenges West Cumbria faces when seeking to encourage
additional investment due to its geographical location and distance from key
transport infrastructure. The level of local support, not only from the four MPs,
but also the mayor, is reflected in the local population.

It was argued that the jobs would not, in fact, go to local people,
notwithstanding the commitment which WCM have entered into in the Section
106 Agreement on this matter which is robust and the considerable interest
that Mr Kirkbride explained has been expressed in working at the mine. The
factsheets produced by WCM provide a clear example of the steps which have
been taken to try and inform local people about what it would be like to work
at the development,?” what qualifications might be required, and, most
importantly, what steps they can take to satisfy the necessary criteria.?®

25491 vs 518 vs 532 job

26 See, for example, the representation from Mark Jenkinson MP; Trudy Harrison MP; and Mr
Starkie, the elected Mayor

27 1D9.5, Working Underground

28 1D9.2, Education
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7.13

7.14

7.15

7.16

Mr Kirkbride described that these factsheets had been produced precisely
because of the number of requests that they had had from local people who
were interested in working at the mine.

During the course of the evidence, it became clear that SLACC’s concern about
whether jobs would be able to go to local people was founded upon a
misunderstanding of what was meant by “relevant experience”. Mr Kirkbride
explained that “relevant experience” does not mean “previous mining
experience”, which is only required for a relatively small number of roles, such
as shift supervisors and managers.?° Moreover, there will be scope for
employees to be trained on the job and move up through the ranks as the
operation expands.

Paradoxically, at the same time as maintaining that jobs would not go to local
people, it was also argued that the mine would lead to “poaching” people from
existing jobs, which seemed to be almost entirely founded upon a letter from
Cumbria Council’s economic development officer. There are differences
between people leaving one job for another in the normal operation of the
labour market and actively trying to “poach” employees from their existing
jobs. WCM would categorically not engage in the latter practice. However,
even if “poaching” (more commonly known as recruitment) did occur, it is
difficult to see what the real economic objection would be. The process would
nevertheless create an additional vacancy and encourage further migration and
investment into the area. In short, notwithstanding the Applicant’s clear
commitment to provide jobs to local people wherever it is possible to do so,
even if that did not happen, it would not diminish the considerable economic
benefits of the scheme.

The suggestion of “poaching” was equally inconsistent with the claim that the
mine would leave a generation of workers stranded in a dead industry and
unable to retrain. As Mr Kirkbride explained, the reverse is true. The mine
would be a major local employer that would provide considerable training in
transferable skills, such as electrical, mechanical and engineering skills,3°
many of which will be in high demand in the green economy.

Ms Diski confirmed that she was not arguing with Mr Kirkbride’s evidence on
the availability of transferable skills.3! Her issue was simply that she had not
seen the detail. However, that does not mean that it does not exist. For
example, WCM has developed a close relationship with the Lakes College at
Lillyhall, who will offer up to 50 apprenticeships on a rolling three yearly
basis.3?

This mine could actively reverse the jobs and skills shortage in Cumbria that is
inhibiting the development of more green jobs, by providing the necessary
investment and training that has hitherto failed to materialise. The very recent
report produced jointly by the LSE, the Grantham Research Institute on

29 See 1D9.3, where previous mining experience is required, it is expressly referred to, in
contrast to other roles which simply refer to “relevant experience”. As explained by MK in EiC
and xx.

30 MK in EiC

31 RD in EiC

32 MK in EiC and factsheet on apprenticeships
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Climate Change and the Environment and the Centre for Climate Change
Economics and Policy (23 September 2021),33refers to the knowledge skills
that would result for the UK from the presence of Carbon Capture and Storage
(CCS), particularly in areas targeted by government for levelling up. The same
is equally true of the spin off skills, consultancy and overseas work arising for
the UK from this project which will seek to deliver a world leading net zero
mine.

7.17 The economic analysis of the local, regional and national benefits of the
development carried out by NERA was not challenged in any way save for the
general assertion that it could not be trusted because it relied upon data
provided by WCM. Moreover, Mr Kirkbride’s evidence on the tax benefits that
would arise from the scheme and the extent to which it would help in
addressing the balance of trade deficit also went unchallenged. Therefore,
notwithstanding SLACC's refusal to engage in the completion of a statement of
common ground on the economic benefits, it should be noted that there has
been no substantive challenge to the evidence regarding:

a. The creation of 1,077 indirect and induced jobs in the wider supply chain;

b. An average beneficial impact on annual regional output of £299m,
supporting 637 regional positions, with an average regional GVA of £185m;

c. An average annual additional impact on national output of £495m, with an
average national GVA of £380m; and

d. The fact that the export of WCM coal to the EU would be likely to result in a
1.8% improvement in the existing balance of trade deficit, which currently
stands at £14.3 billion.3*

7.18 This development has attracted significant international inward investment. It
will not also serve the UK domestic market but also more widely EU and
elsewhere. It is an exemplar of “"Global Britain”.

7.19 1In this context, it is unsurprising that the development has received
considerable support from the local councils,3> a large number of local MPs and
the Copeland Elected Mayor. Indeed, this proposal, which involves substantial
private investment, in an area that has suffered from decline of jobs in skilled
industrial activity, is precisely the sort of project that accords with the
Government’s “levelling-up” agenda. Speaking from his own detailed
experience of achieving these goals, Jake Berry MP described how it would be
“an absolute tragedy if we let an opportunity like this pass us by”. Similar
observations were made by Mark Jenkinson MP, who explained how private
investment of this magnitude aligns with the “Build Back Better” plan for
growth and does not come along every day, or even every decade.

7.20 Mr Bedwell on behalf of SLACC relied upon the unreliable Ms Diski for his
evidence on tourism harm, and rightly abandoned his economic benefit off set
based upon alleged harm to the tourist economy. He conceded that there was

33 ID45.

34 WCM/MK/2
35 Including Copeland Borough Council, Allerdale Borough Council, Whitehaven Town Council
and St Bees Parish Council.
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no evidence before the Inspector upon which he could rationally take such a
view. He formally withdrew it as a material consideration.

Need

7.21 There is no policy or legal requirement to demonstrate need, but it is relevant
as an overall benefit of the development, and when considering the potential
Greenhouse Gas (GHG) emissions of the development.

Coal classification /quality

7.22 The Woodhouse Colliery will produce premium HVA coking coal with a number
of characteristics which will make it very attractive to the market. These
include:

a. Low ash content: the ash content is expected to be under 5%, seaborne
traded coals from the US are most commonly in the range of 7% to 8% and
those from Australia are normally between 10.0% and 10.5%.3® Therefore,
the ash in the WCM coal will be much lower than it is in other imported
coals. Steel mills pay a premium for lower ash coals.

b. Low phosphorus: the phosphorus content for WCM coal is expected to be
very low at <0.005. Imported coals from Australia normally have
phosphorus content at 0.05, or ten times the value expected in WCM’s
product.3’ If high phosphorus levels make their way into the coke the steel
produced becomes more brittle. Low phosphorus is an extremely
favourable quality characteristic for a metallurgical coal.

c. High fluidity: the coal produced at WCM is expected to have a fluidity of
30,000 ddpm. This is the maximum number attainable from standard
laboratory equipment used to test metallurgical coal properties. Fluidity at
30,000 ddpm is one of the defining characteristics of a HVA coking coal and,
globally, very few coals have fluidity at this high level. Having coals with
high fluidity gives a coke maker the flexibility to include a wider range of
other coals to use.38

d. Reflectance over 1.0%: for a high-volatile coal, having reflectance over
1.0% is one of the most important features to be classified as a HVA coal.
The reflectance of the WCM production is estimated to be 1.02%, placing it
within the HVA category. Reflectance is a key indicator of the rank of a
coking coal.3°

7.23 Mr Truman explained that the attractiveness of WCM coal (not only its quality
and cost) will also be further enhanced by the low GHG emissions associated
with its production and its geographical proximity to UK and European steel
mills.

7.24 Nevertheless, despite presenting no evidence from anyone with experience in
the coking coal market, SLACC continue to maintain that WCM coal cannot be

36 WCM/IT3, p. 16, para. 6.4
37 3T in EiC and xx

38 JT in EiC

39 JT in EiC.
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categorised as HVA coking coal and will not be marketable in its target market
of the UK or Europe,*°or indeed globally.** As Professor Haszeldine confirmed,
SLACC's position is based entirely on the relatively high sulphur content of the
WCM coal, a point which is not in dispute. SLACC called no witnhess with
expertise in the global coal market, still less the metallurgical coal market. This
may explain why their approach is fundamentally flawed in a number of ways.

7.25 First, Professor Haszeldine has focused on what he estimates the Run of Mine
(ROM) sulphur content of the target seams to be, rather than the processed
coal. This analysis is flawed and does not accord with the detailed data that
WCM has collected and had independently verified through reports carried out
by a Competent Person in order to progress through different stages of the
project and secure funding.*?

7.26 These reports and the underlying data remain confidential and cannot be
disclosed without a non-disclosure agreement because of the considerable
intellectual property value that they contain. However, the issue for present
purposes is not what the ROM sulphur content is, but what the sulphur content
of the processed coal is. Parnaby Cyclones, who have designed the coal
handling and processing plant (CHPP) have confirmed that WCM have provided
historical raw coal data and have confirmed that “the target seams are
metallurgical coal...that is suitable for the production of premium High Volatile
‘A’ Metallurgical Coal”.43® Furthermore, they have confirmed that the output
product coal parameters from their design will meet the proposed planning
condition, by having and average sulphur content of 1.4% and a maximum
sulphur limit of 1.6%.

7.27 Professor Haszeldine confirmed that he was not an expert in coal washing and
he did not challenge the expertise of Parnaby Cyclones on this issue.
Moreover, he agreed that Parnaby Cyclones would ensure that they had
sufficient data before making such a statement.** The letter**from Parnaby
Cyclones regarding the output of the CHPP comprehensively concludes that
there are no live issues on this point. This puts to bed any issue regarding the
ROM data or the need to see it.

7.28 Second, Professor Haszeldine’s analysis of the marketability of WCM coal failed
properly to take into account the way in which different coals are blended to
meet the coke-maker’s overall desired specification. As Mr Truman
explained,?® this is a common feature of coke production that is always
required. Since WCM coal would only represent a proportion of the overall
blend, there is plenty of scope to ensure that that blend does not exceed the
desired sulphur limit, especially given that the Australian low volatile coal that
makes up much of the blend typically has a very low sulphur content of
between 0.5 - 0.6%.%” This is consistent with the views expressed by Wardell

40 SLACC/SH/1, para. 9.8; SLACC/SH/3 paras. 2.19 and 2.22.
41 SLACC/SH/1, para. 9.1 and SLACC/SH/3, para. 2.16.

42 As explained by MK in EiC

43 WCM/MAK/2/3

44 SH in xx

4 WCM/MAK/2

46 JT in EiC

47 WCM/JT/2, para. 2.12
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Armstrong and Javelin Global Commodities, when independently contacted by
the Council last year, which explained that WCM coal would be likely to
substitute HVA coal imported into Europe from the USA providing that its
sulphur content did not exceed 1.7%.4®

7.29 Third, Professor Haszeldine also sought to rely upon the written statement
from the Materials Processing Institute (MPI), as well as his speculation about
future EU legislation on emissions, to suggest that there were environmental
permitting restrictions on the sulphur content of coal that goes into the blend
(as opposed to the sulphur content of the overall blend). Mr Kirkbride
explained that the MPI’'s understanding of the limit on the operation of the
British Steel plant at Scunthorpe was incorrect.*° The actual letter confirms
that the limit is applied to the coal blend, rather than the individual elements
of it.50

7.30 Correspondence provided from German steel producers (Rogesa and
ThyssenKrupp Steel Europe) to Professor Haszeldine’s student also confirms
that it is the sulphur content of the overall blend rather than the individual coal
that matters,°! with ThyssenKrupp indicating that individual coals may have a
sulphur content of up to 5%. Indeed, given that the blending of coal itself
does not result in any emissions, it is difficult to see why a limit would ever be
placed on the individual components of that blend.

7.31 Fourth, Professor Haszeldine had only focused on the sulphur content of the
coal, rather than providing an assessment of the marketability of the coal as a
whole, taking into account all of its characteristics. Mr Truman and Mr
Kirkbride gave clear evidence on the many highly attractive characteristics of
WCM coal, which Professor Haszeldine confirmed he did not dispute.>?

Mr Truman also explained that the market considers and assesses chemical
characteristics above and below the typical specification by imposing price
penalties and premiums. Mr Truman recognised that WCM's higher sulphur
content would be likely to result in a price penalty, but he explained why this
would be offset by premiums for its other qualities, such as low ash and low
phosphorus.

7.32 Much has been made about the fact that various documents have referred to
different specifications, and this is used to suggest that "WCM'’s position on the
composition of the coal keeps shifting”.>3 However, the reality is quite
different, as is clear when these changes are seen in their proper context,
which is as follows:

a. WCM's original application never defined “metallurgical coal” as having a
sulphur content of 1.25%, contrary to what is said at paragraph 8 of
SLACC's opening submissions, because metallurgical coal does not have a

48 CD2.72 and CD2.73.

49 MK in xx on day 4

0 See email from British Steel dated 3 August 2020 at CD2.75, pp. 265-266
51 SLACC/SH/2/1, p. 24

52 SH in xx

53 See para. 8 of SLACC’s Opening Submissions
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specific sulphur limit.>* Instead, this definition was imposed by the Council
when it originally resolved to grant planning permission.>®

b. When WCM submitted its updated Planning Statement in 2020 in response
to a regulation 22 request from the Council, it suggested that the condition
should be amended to a maximum sulphur content of 2% because the
1.25% limit imposed by the Council was not justified and would not be
consistent with the product produced by the mine. The 2% limit was
suggested as a maximum and not an average.

c. A briefing note submitted to the Council to explain the changes to the coal
processing stated that the revised plant design would have a maximum
cut-off at 1.8%,°® which fell within the 2% maximum that had been
suggested as an upper limit for the condition.

d. When considering the additional information submitted by WCM, the Council
carried out its own independent research about how sulphur content may
affect the potential for substitution, and a letter from Javelin indicated it
considered that 1.7% could be regarded as a maximum for HVA coal that
would be likely to substitute for HVA coal from the USA.>” The letter also
indicated that, from their own discussions with WCM, Javelin expected the
typical sulphur content of the WCM coal to be around 1.4%, albeit with
some variation. However, the Council took this as suggesting that HVA coal
should generally have an average sulphur content of 1.4% and sought to
impose a condition on this basis.>®

e. Whilst WCM did not agree with this revised definition, it did not contest it
because it would be able to meet it by adjusting the CHPP.

7.33 The applicant maintains that it is not necessary to impose a condition, because
the demand for WCM coal will be regulated by the market. However, since the
CHPP can be adjusted to lower or raise the sulphur cut-off, the output from the
mine can meet the condition which was proposed by the Council. As
Mr Kirkbride explained, the reduction in sulphur limit simply reduces the
overall yield because there will be a greater proportion of reject. Therefore,
the applicant does not object to the imposition of the condition suggested by
the Council if it is considered necessary in order to make the development
acceptable.

7.34. As with so much of SLACC's case, the issue around shifting coal specification is
a red herring. The bottom line on the issue of coal quality/classification is
that it is @ matter for the market. Indeed, Professor Haszeldine candidly
acknowledged as much, during his evidence in chief, when he indicated that he
had not been able to find a single definition regarding the chemical
composition of HVA coal, which he then went on to recognise seems to be set

54 As explained by JT in EiC

5> CD4.1, p. 141.

6 CD2.68, p. 200

57 CD2.73, p. 259

>8 CD4.5, p. 887, paras. 7.89 - 7.94, which explains the rationale for imposing condition 77 at
p. 959
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by the market and what the market wants to purchase.>® That is plainly
correct, and all the evidence before the Inquiry from those with a detailed
knowledge of the market confirms that the indicative coal specification
provided by WCM would be classified as premium HVA coal and would
substitute US HVA coal that is currently imported into Europe.

“"Forecasts” and “scenarios”

7.35 There is no dispute between the main parties that there is an existing need for
HVA coking coal in the UK and Europe that is currently met by considerable
imports from the USA. Nor is there any serious dispute that that need, even
on a results driven scenario, will continue until at least just beyond 2040.

7.36 The only forecast of likely future need for coking coal in the UK and Europe
that is before this Inquiry is the forecast presented by Mr Truman on behalf of
Wood Mackenzie. Contrary to the assertion by various witnesses on behalf of
the Rule 6 Parties,®° this forecast has not simply been produced for the
purposes of this Inquiry. As Mr Truman explained,®! the data provided in the
report by Wood Mackenzie has been taken from Wood Mackenzie’s global
coking coal forecasts which it provides to clients around the world based upon
its own considerable expertise and market analysis. There can thus be no
doubt that this is the objective systematic expert forecast of what is likely to
happen.

7.37 This forecast shows that there will continue to be an addressable market for
WCM in the UK and Europe throughout the lifetime of the development. No
forecast was provided by any of the Rule 6 Parties, still less one which is
systematic in its analysis. Such analyses provided, or relied upon, by
witnesses for the Rule 6 Parties are based upon “scenarios”. Even then only
one set of bespoke scenarios was produced.®?

7.38 Whilst there was some academic debate about the definition of a scenario, how
it compares to a forecast, and whether a forecast is a type of scenario, the
essential difference in this case is clear. A scenario is based upon a set of
fixed/predetermined assumptions.®3 In the present case, these scenarios
typically have a fixed end point relating to climate change, domestic or
international climate change commitments. The scenario then presents a
possible trajectory or “pathway” towards that commitment. In doing so, these
scenarios expressly confirm that they are not intended to be a forecast or
prediction of what is likely to happen.®

%9 SH in EiC

80 For example, SLACC/BW/3, para. 5.3.

61 JT in EiC

62 SLACC/PE/2/3

63 PE in xx

64 The explanation of the approach of the PRIMES model provided by E3 modelling explains
that “both scenarios present a projection, not a forecast, of the evolution of the EU energy
system, transport system and GHG emissions. They do not predict how these will look in the
future, but provide a model-based simulation of a possible future outlook, given the applied
policy context” [Underlining added] [SLACC/PE/2/3]. Similar caveats are made in respect of
the IEA Roadmap, as Mr Truman highlighted at [WCM/JT/3, paras. 3.31 - 3.36, and the CCC’s
BPNZ [CDS8.10, p. 1038]
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7.40

7.41

7.42

7.43

7.44

The following scenarios have been placed in evidence before the inquiry:

a. Wood Mackenzie’s Accelerated Energy Transition (AET) 2.0 degree and 1.5
degree scenarios.

b. The scenarios from the PRIMES model provided by Professor Ekins, which
include a Base Scenario and a Policy Scenario.

c. The Balanced Net Zero Pathway (BNZP) produced by the Climate Change
Committee in its report on the Sixth Carbon Budget.

d. The International Energy Agency (IEA) Net Zero by 2050 - A Roadmap for
the Energy Sector.

A number of witnesses pointed out that all forecasts are inherently uncertain
and can turn out to be unreliable. However, this misses the basic point,
which is that the Wood Mackenzie forecast (“the WM Forecast”) is the only
systematic analysis that has sought to predict how the likely global
(including UK and EU) coking coal demand will develop over the lifetime of
the development.

The WM Forecast was also criticised on the basis that it would be inconsistent
with the UK’s obligations under the Paris Agreement.®® This is incorrect. The
criticism is based upon the following false premises:

a. That the illustrative sectoral pathways to net-zero in the Climate Change
Committee’s Balanced Pathway to Net Zero is prescriptive; and

b. That there is no potential for further improvements in technology relating to
CCS and Carbon Capture Utilisation and Storage (CCUS), which could allow
continued use of coking coal without the associated GHG emissions.

Nevertheless, given the “Herculean” effort that every witness recognised is
required to meet the incredibly challenging targets that have been set, it is
somewhat surprising that so much criticism was levelled at Wood Mackenzie
for adopting a more realistic and currently foreseeable approach.

As Mr Thistlewaite stated, account should be taken that the existing legal
commitments®® relating to climate change will be met, however challenging or
difficult those commitments may seem. It is the applicant’s case that granting
planning permission for this development will not conflict with achieving those
commitments. In carrying out that assessment it is imperative that the
Inspector and the Secretary of State also take into account the expert market
analysis of what is likely to happen in terms of the UK, EU and global
continuing need for coking coal.

As a number of withesses for the Rule 6 Parties recognised, the WM Forecast
does not result in a breach of the existing commitments because they do not
contain any sectoral budgets or limits. Indeed, the Climate Change Committee
expressly recognises that “there are multiple ways to meet the Net Zero 2050

65 See FOE/JC/3, paras. 2.5 - 2.7; SLACC/PE/3
66 He noted that the NPPG has not been updated to reflect the net zero teaget: Paragraph:
003 Reference ID: 6-003-20140612
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target and many routes to our recommended Sixth Carbon Budget. While our
Balanced Pathway is the basis for our recommended budget it is not intended
to be prescriptive. Rather it is illustrative of what a broadly sensible path based
on moderate assumptions would look like. A little more or a little less may be
achieved in any area, or alternative low-carbon options could be used, but the
overall level of ambition and delivery must match.”®”

7.45 If it is not possible to reduce reliance upon coking coal in blast furnace steel
production as quickly as the sectoral pathway hopes, as the WM Forecast
suggests, then this slack can be picked up by other sectors or additional
measures that would be required to compensate for this. Indeed, the corollary
of the submission advance by SLACC and FOE on this point is that the
Inspector and the Secretary of State are required to proceed upon the basis
that any additional emissions resulting from WM’s Forecast will be addressed
elsewhere so that the climate change commitments that have been enshrined
in law are not breached.

7.46 Nevertheless, even if the net-zero “scenarios” are used for the basis of
assessing the need for coking coal, it is clear that they all demonstrate a
continued need for coking coal until at least just beyond 2040 in the UK and
Europe; and beyond 2050 in the rest of the world:

a. The PRIMES scenario produced by Professor Ekins shows that there will
continue to be a need for coking coal in the UK and Europe until 2040.%8 No
PRIMES scenario has been produced for wider global demand.

b. The AET 1.5 degree scenario produced by Wood Makenzie shows that there
will continue to be a need for coking coal in Europe until 2043,%° with global
need, particularly in Southeast Asia, continuing beyond 2050.

c. The IEA Roadmap to Net Zero indicates that the share of coal use in iron
and steel production will still be 22% in 2050.7° In doing so, it states that:
“The steel industry remains one of the last sectors using significant amounts
of coal in 2050, primarily due to its importance as a chemical reduction
agent, albeit mostly in conjunction with CCUS”.

d. The Climate Change Committee’s BPNZ does not provide a figure for
continued coking coal use as part of its pathway to 2050. However, CCS
makes up a considerable proportion of the abatement of remaining
emissions in the iron and steel sector at 2050.7! It is clear from the
preceding pages, which explain that CCS will be applied to half of the UK’s
integrated steelwork capacity in the early 2030s and contribute to 4MtCO2e
per year in 2045,7?that this includes continued blast furnace production and
therefore continued need for coking coal.

67 CD8.10, p. 1038

68 Figure A3.5 and A3.6 at SLACC/PE/2/3, pp. 34 - 35, and confirmed by PE in xx.
69 1D1, para. 1.14

70 CD8.16, p. 1906

71 See Figure 3.3.d at CD8.10, p. 1125, and Table 1 at WCM/CL/1

72 CD8.10, p. 1123
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7.47 Therefore, it is clear that, on any basis, there will continue to be a strong
demand for coking coal for a number of decades as part of the transition
towards net-zero.

Alternative technology and materials efficiency

7.48 The potential emergence of alternative technologies, such as hydrogen direct
reduction (H-DRI), Carbon Capture and Storage (CCS), increased secondary
steel production via Electric Arc Furnaces (EAF) or materials efficiency have
been discussed at length. However, this selection of qualitative discussion of
the prospects of different alternatives goes nowhere in respect of the essential
questions relating to the issue of “need”, which are: (a) what is the
quantitative need for coking coal; and (b) how is this likely to change over the
lifetime of the development?

7.49 No systematic analysis was produced by the Rule Six Parties. These are
questions which cannot be answered in a vacuum, but if the consensus is that
all the identified new technologies have to be pursued as per the recognised
pathways (e.g. as set out in the Six Carbon Budget), if indeed it were possible
(which is not accepted) for these pathways to be seriously challenged as no
longer relevant, it would at the very least be necessary to produce a
comprehensive assessment and systematic forecast of future demand for all
technologies.

7.50 Nevertheless, with that general caveat in mind, a number of general
observations can be made before considering the key technologies that have
been raised in more detail:

a. First, there is common ground that steel will be a very “difficult-to-mitigate
sector”.”?® The EU regards coking coal as a critical raw material and the
European Commission’4 takes the view that: “There is no other satisfactory
material available which can replace completely metallurgical coal in the
blast furnace charge.” It considers that Pulverised Coal Injection (PCI) as an
alternative in the industry “has already reached the technical limits of
replacement.” There is thus an obvious public relations incentive for
organisations, such as steel companies, to emphasise the steps that they
are taking towards decarbonisation through the introduction of green steel
production. This is illustrated most starkly by the press release from Arcelor
Mittal Europe provided by Professor Nilsson.”> Whilst the headline trumpets
the start of production of ‘green steel’ in 2020 and the sub-heading refers to
hydrogen technologies being at the heart of this, closer examination of the
article shows that the technologies referred to are in fact hydrogen injection
into the blast furnace (replacing PCI), a natural gas DRI plant that is
“hydrogen-ready”, and a smart carbon technology that involves the carbon
capture of waste gas from the blast furnace and converting it into an
ethanol to use as biofuel, which Professor Nilsson accepted was
controversial.”® Indeed, most of the evidence in relation to hydrogen is from

73 1D38

74 Study on the EU’s List of Critical Raw Materials (2020) at p.176, SLACC/LN/2 appendix 6
75 SLACC/LN/3/R2

76 LN in xx.
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7.51

press releases from steel companies. The “Green Tracker” relied upon by
Professor Nilsson tracks public announcements and not actual delivery.””

. Second, as Dr Cullen candidly observed, each group of academics or

industries are promoting their own particular area of research/focus as the
solution to the climate challenge.”®

. Third, given uncertainty in the development of technologies, it is widely

accepted that they all must be pursued.”?

d. Fourth, the scale of the challenge faced, which was repeatedly emphasised

by every witness, also demonstrates that it is not sensible to rely upon one
particular solution.

H-DRI

The Rule 6 Parties have largely focused on hydrogen, and in particular green
hydrogen, as being the primary solution to decarbonise the steel industry.
There are a number of considerable obstacles in the short to medium term,
which covers the life of this development:

a. First, fully green hydrogen steel production is still only in its infancy

with a number of demonstration or pilot plants and has yet to be scaled up
on a commercial basis. Even if one takes the announcements at face value
and assumes that they will all be successful, it still only amounts to around
10mt of hydrogen-based steel production in Europe in 2030,8° which
compares to an existing EU steel production of more than 160mt (less than
7% of overall production). Whilst announcements or pilot projects
demonstrate that hydrogen is being explored, they do not assist with the
residual blast furnace capacity that remains, or how long it will take to
phase this out. The need also for renewable energy accounts for the lead
taken by Sweden, where hydro-electric is most readily available. Professor
Nilsson highlighted this noting the desire to bring back production of
secondary products to Sweden where there is a greater availability of
hydroelectricity. The UK Government has noted that “a lack of available
hydrogen is currently hindering development.”8!

. Second, whilst there are a growing number of hydrogen projects, many of

these involve hydrogen injection into the blast furnace, or “hybrid blast
furnace/DRI”,®? which would replace PCI and not coking coal, and therefore
would not result in a reduction in the need for coking coal.

c. Third, the production of green hydrogen, as opposed to blue or grey

hydrogen that would still result in GHG emissions, will require considerable
investment in electrolysers, which in turn require vast amounts of green
electricity and considerable infrastructure to transport the hydrogen. The

77 Nilsson in xx

78 1C in xx when asked about the LSE Report [ID 45] on CCS
79.1C and JB in xx

80 SLACC/LN/1, para. 3.29

81 ID26

82 | ACC/LN/3/R2
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7.52

7.53

high cost of electricity and availability are acknowledged to be very real
issues.®3

d. Fourth, hydrogen is not just in demand from the steel industry. As is shown
in the Sixth Carbon Budget, which shows the main impact of hydrogen only
towards the end of the transition period, there would be a considerable
demand for hydrogen from many sectors, all of which will have to compete
for capacity.®* Moreover, some of these alternative sectors may have a
stronger case to utilise that capacity, for example where alternative options
are more limited.

These issues may explain why there is a considerable disconnect between the
confidence expressed by witnesses for SLACC and FoE when giving qualitative
evidence about the potential role for hydrogen in decarbonising the steel
industry and much more limited reliance that is placed upon it in the
quantitative scenarios before the inquiry, all of which are consistent on this
point.

EAF secondary steel production

EAF technology is by far the most advanced alternative technology. It already
represents a material proportion of steel production in many countries, and it
is agreed by all parties that its share should continue to increase over time.
However, it is not without its limitations and challenges, which include the
following:

a. EAF secondary steel production requires scrap, which is in limited
supply. Whilst developed countries require less additional primary steel, it
is not possible to single out Europe and the UK because, as Dr Cullen
accepted,® the steel market must be looked at on a global basis.8 It is
therefore artificial to look at one country or continent, such as Europe, when
considering the demand for additional primary steel production. As Dr
Cullen acknowledged,®’ even if Europe has sufficient scrap metal to largely
meet its own demand, the reality is that it will either continue to produce
primary steel for export elsewhere, or alternatively export its own scrap so
that it needs to produce more primary steel to meet its own demand.88

b. Even in markets with a higher degree of saturation, such as Europe, there
are still countries with a growing demand for primary steel production.®® As
Dr Cullen pointed out, once saturation is reached there continues to be a 50
years lag of continued steel demand. Furthermore, as a result of the
inevitable loss of around 15% of steel that cannot be recovered,®° there will
always be a need for additional primary steel.

83 SLACC/LN/2 Appendix 4

84 CD8.10, p. 1146, Figure 3.5.b

8 Dr Cullen in xx.

86 The Material Economics Report JC1/10, p. 56 and the article on Steel all over the world
JC1/3, p. 22

87 Dr Cullen in xx

8 FOE/JC1/10, p. 59

89 Examples given by JC in xx included: Greece, Hungary, Portugal and Poland

%0 Which can occur through corrosion, steel stuck underground, in infrastructure or in water,
as Dr Cullen explained in xx and at FOE/JC1, para. 5.3.
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c. Secondary steel production is not suitable for all types of steel, particularly
sheet steel, due to the presence of “tramp elements” in the scrap that can
cause issues with the quality of the finished product. Copper is particularly
problematic.®! Whilst it may be possible to reduce this issue through better
scrap collection, sorting and shredding, as in the USA, all of this requires a
fundamental change to the operation of the entire scrap industry, which will
not be quick to bring about. Nevertheless, even then, the problem
with “tramp elements” increases along with the proportion of secondary
steel production. For this reason, Dr Cullen explained that the 72% which
the USA has reached was “about as far as you can go”.°? This also coincides
with the maximum proportion of production allocated to EAF in Wood
Mackenzie’s AET 1.5 scenario, which seeks to maximise all reasonable
alternatives to reduce emissions in order of efficiency.

d. Whilst developed countries may have a greater saturation of steel, they also
have a greater requirement for high grade sheet steel, in contrast to
developing countries that continue to need a lower grade construction
re-bar.®® Again, this mismatch in demand for different types of steel
emphasises the need to look at the market on a global basis.

e. As with green hydrogen production, EAF production uses considerable
amounts of energy for the necessary electricity supply. Indeed, it is the
availability of large quantities of low cost (and often non-renewable) energy
in the USA which is recognised to be one of the main reasons for the much
higher levels of steel recycling that take place there which is not the
position in the UK where energy cost are high is a major barrier.®*

Dr Cullen admitted he was unable to give any satisfactory answer to the
Inspector’s question as to what the UK could do to improve its recycling to
the levels achieved in the USA. Professor Nilsson produces an academic
article on the possibilities of carbon reduction in European industry via
direct electrification of heat supply. This notes that in Sweden “the
difference between electricity and gas prices is almost half that of the
European average” and as a result “industry (in Sweden) is leading very
ambitious projects to electrify cement and steel”.®>

Given all of the above challenges, Wood Mackenzie’s estimates regarding the
likely increase in EAF production are realistic. Indeed, it was rather telling
that, when the Inspector asked why the UK was so far behind the USA in its
secondary steel production,®® Dr Cullen was unable to explain why this was,
what needed to be done to address it, and how long this was likely to take.®’

Material efficiency

Dr Cullen gave evidence on the potential for materials efficiency, which has
been the focus of his research. At one level, this would seem to provide the

°1 FOE/JC1/6, p. 6605
92 JC in EiC and xx
93 FOE/JC1/6, p. 6604

94 ID26

95 SLACC/LN/2 at Appendix 5
96 34% vs 72%
97 3C in xx

https://www.gov.uk/planning-inspectorate Page 36



https://www.gov.uk/planning-inspectorate

Report APP/H0900/V/21/3271069

most straightforward solution to reducing GHG emissions from the steel
industry, by reducing demand for steel in the first place. However, on closer
examination, it is clear that it is fraught with difficulties:

a. First, it would be contrary to all recent trends, which have shown a steady
growth in materials consumption and use.®® Dr Cullen accepted, that this
growth is part of the measure of GDP in most countries. Furthermore,
changing human behaviour on a massive scale is something that is very
difficult to do and hard for the Government to regulate in a democratic
society.

b. Second, there are economic incentives which act as a barrier to materials
efficiency, particularly in more developed countries such as the UK and
Europe, where the price of materials is cheaper than the price of labour.®°

c. Third, there are numerous policy challenges. It is likely to be politically
difficult in many democratic societies, and taxes may not prove to be a
workable alternative in practice. Furthermore, it is likely to have harmful
effects on global trade and, in doing so, damage the prospects of
developing economies.

d. Fourth, materials efficiency does not necessarily equate with a reduction in
demand for steel. Instead, it may simply be set-off against a greater rise in
the demand for steel that would have otherwise occurred. It is important to
bear this point in mind when looking at the scenarios that Dr Cullen was
taken to in re-examination to show that they had placed reliance upon
materials efficiency, because these graphs show that materials efficiency is
relied upon to abate a proportion of GHG emissions, not that it will result in
an overall reduction in the demand for steel. Wood Mackenzie had not
ignored the possibility for materials efficiency. However, they considered
that any savings in their AET scenarios were likely to be offset by the
requirement for increased steel to provide the considerable infrastructure
that would be required to support the transition towards net zero. This
assumption appeared to be supported by Dr Cullen’s analysis that the
increase in wind turbines that is required in the UK would result in a 5%
increase in demand for steel,°° and that is just wind turbines. In reality,
there will be a requirement for large amounts of steel for electrolysers to
produce hydrogen, pipes to transport it and CO;, and new industrial
plants. 101

7.56 Ultimately, Dr Cullen was fair in recognising that materials efficiency would not
provide the central solution. Rather, the way in which he put it was that it was
challenging, but should be considered in the event that other options such as
CCS failed to deliver. Nevertheless, it is clear that it is unlikely to result in a
reduction in the demand for steel, which is why Mr Truman and Professor Ekins
both considered that the global demand for steel was likely to increase, and
set their models accordingly.

% FOE/IC1/7, p. 2
9 FOE/IC1/7, p. 11
100 JC in EiC

101 3T in EiC
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cCs

It is not suggested by the applicant that CCS/CCUS, at least in its current
form, provides the perfect solution to the problem of decarbonisation. Wood
Mackenzie have fairly recognised that there are a number of difficulties and
challenges that need to be overcome!®?and that it is likely to be needed as part
of the transition, rather than as a long-term solution.%3

Nevertheless, there are several clear indications that CCS will be used by the
steel industry to abate its emissions and allow for a more rapid
decarbonisation. Firstly, as Wood Mackenzie and a number of Rule 6 Parties
noted, one of the historic problems with the development of CCS which has
prevented its roll-out, despite the availability of the essential technology for
many years, is the high cost of doing so.1°* However, this is being addressed
by the huge government funding that is now being channelled into it and the
likely introduction of some form of carbon pricing/tariffs, which enhance its
economic justification.!%> Secondly, CCS is recognised to be particularly
suitable to industries which have a large amount of GHG emissions
concentrated in one location, such as the iron and steel industry. This is
reflected in the UK Government’s plan to develop CCS clusters, which are
currently being consulted upon,i®and explains why the Climate Change
Committee has identified CCS as such a large source of abatement for
emissions in the iron and steel sector by 2050.1%”

The very recent report produced jointly by the LSE, the Grantham Research
Institute on Climate Change and the Environment and the Centre for Climate
Change Economics and Policy (23 September 2021)% draws attention to the
UK’s comparative advantages in production and innovation along the CCUS
value chain, which can support large numbers of net-zero-aligned jobs in the
short and longer term in many regions of the country. It highlights that “The
UK cannot afford any further policy failure or delays deterring investments in
CCUS". In the forward to the Report, Professor Lord Nicholas Stern observes:
“As the Climate Change Committee has pointed out, CCUS is a necessity, not
an option, for the UK to reach net-zero by 2050. The UK should urgently
mobilise investments in CCUS physical infrastructure, innovation and skills
during this decade. This will also help the UK to lead by example and create a
shared global agenda of investment in a net-zero future among countries at
COP26."199

As the AET 1.5 scenario by Wood Mackenzie illustrates, even if all other
technologies are maximised to their absolute limit, however unlikely that may
be in practice, there is still a need for CCS in order to reduce emissions and
ensure that the 1.5 degree global warming target can be met.!!° This

102 WCM/JT/2, paras. 1.54 - 1.58

103 See AET 1.5

104 D31

105 1D43

106 As explored with Professor Grubb in xx

107 CD8.10, p. 1124, Figure 3.3.c and p. 1125
108 D45

109 Tbid

110 1D/1, appendix 1, p. 5
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reinforces the point, which was accepted by Dr Cullen and Professor Barret,
that there is no one single solution.

Despite the criticisms of CCS, it is significant that both the IEA’s Roadmap to
Net Zero and the Climate Change Committee’s BPNZ identify it as the principal
source of emissions abatement in the iron and steel industry by 2050. This
analysis, which the Rule 6 Parties rely upon heavily in many other respects,
provides a comprehensive and holistic analysis of what these bodies consider
to be the optimum way to reach net zero. This is important, because unlike
the qualitative analysis of different technologies carried out by Professor
Nilsson, Professor Barrett and Dr Cullen, these overarching pathways have
considered the demands of all sectors and the allocation of abatement
resources between them.

Once it is recognised that CCS must play an important role in the
decarbonisation of the steel industry, it becomes clear that the predicted
reductions in GHG emissions should not be equated with a corresponding drop
in the need for coking coal. Indeed, it is clear from the Climate Change
Committee’s BPNZ, that large drop in emissions forecast to take place in the
2030s that some witnesses!!! were taken to is largely made up from the
installation of CCS to the UK's integrated steelwork capacity,!*?rather than a
reduction in blast furnace production.

Substitution

It is recognised by all parties that the demand for coking coal is led by the
demand for steel. Professor Ekins’ explained that this is what is known as a
“derived demand” or a “derived market”. In practical terms, this means that
when demand for steel increases or decreases, coking coal production will
adjust accordingly. This was acknowledged by Mr Nicholas, who has some
knowledge of coal markets, and agreed that mining companies will scale back
or ramp up production in response to a change in demand.!!3 Indeed, Mr
Nicholas provided a very recent example of Arch Resources Ltd’s new Leer
South mine that has opened this month in response to the high demand for
coal from China following its ban on the importation of Australian coal.

Mr Nicholas also recognised that the USA will ramp up production to meet any
drop in supply when Queensland is hit by cyclones, which are “not
uncommon”. Mr Truman provided detailed evidence on this phenomenon,
explaining that many mines in the USA, which are located at the top of the
cost curve,!*are regarded as “swing suppliers” because of their role in
switching production on and off in order to respond to demand.!!>

Professor Ekins acknowledged that the evidence provided by Mr Truman
demonstrated substitution taking place at around 50% in the coking coal
market, but suggested that the graph provided by Mr Truman does not
demonstrate 100% substitution. However, that is not surprising because the

11 pPE in EiC

112 CD8.10, p. 1123, bullet point 4

113 FOE/SN1, para. 3.18

114 See Figure 2.2 at WCM/JT/2, p. 25

115 WCM/IT/3 paras. 2.10-2.13 and JT in EiC
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graph only shows USA and Australian Metallurgical Coal exports, and does not
illustrate other markets, which would also have picked up the drop in
Australian supply. The fact that it is not shown on Mr Truman’s graph, which
was simply intended to illustrate the effect of substitution, does not mean that
does not occur to a much greater extent once the whole global market is
factored in.

Professor Ekins accepted that he does not have any experience of the coking
coal market or the way in which it operates. Instead, his evidence that
substitution would not occur in a derived market was founded entirely upon his
generalised application of basic market economics relating to supply and
demand.!!® In essence, Professor Ekins’ argument is that the additional supply
of coking coal from the Woodhouse Colliery would reduce the cost of coking
coal, which would in turn reduce the cost of steel and therefore increase the
demand for steel and coking coal consumption.!’” This generalised analysis
was predicated upon a fundamental misunderstanding of key characteristics of
the coking coal market and did not withstand scrutiny.

It is not correct that the additional supply of WCM coking coal would affect the
price of coking coal. There are several reasons for this:

a. First, and most importantly, the price for HVA coking coal, such as the coal
that will be supplied by WCM, is set by the benchmark price for premium
low volatile Australian coking coal.''® This premium coal is the benchmark
coal. The price of other coals are set by reference to this benchmark. In
other words, as the price of the benchmark coal goes up or down, the prices
of the other coals that are benchmarked against it will follow suit. Applying
Professor Ekins’ analysis, it would be a change in the supply of the
benchmark coal that would affect its price and the price of other coals that
are benchmarked against it. Increased supply of HVA coking coal will not
make any difference to the price of HVA coking coal or the benchmark. This
point was also recognised by the Materials Processing Institute!!®and
Mr Nicholas. When asked in re-examination if he was aware of any other
markets that operated in this way, Professor Ekins declined to comment.
Plainly, this is precisely the sort of “special and rare characteristic” which
explains why substitution does not operate in this particular derived market.

b. Second, and notwithstanding the particular approach to pricing
metallurgical coal, the supply of WCM coal is far too insignificant to affect
the global price.

The second major flaw in Professor Ekins’ analysis, is that it failed to take into
account the way in which different types of coking coals are blended together
to make coke before being used in blast furnace steel production. Professor
Ekins’ evidence was predicated on the assumption that coking coal is a “major
input” in the cost of steel production. However, HVA coking coal would
typically only represent 15% of the coke blend. Mr Truman’s rebuttal explains
that this 15% would represent $13 per tonne out of an average steel

116 PE jn xx

117 S ACC/PE/1, paras. 3.1 — 3.12 and PE in EiC
118 WCM/IT/3, para. 3.9

119 | ACC/SH/3, p. 18
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production cost in European steel mills of $536 per tonne. Therefore, HVA
coking coal only accounts for around 2.5% of the total production cost of steel,
which plainly does not represent a "*major input” cost. Furthermore, any
variation to the price of HVA coking coal would be within that 2.5%. Whilst
WCM coal will be highly cost competitive, Mr Truman explained that coal
producers are not in the business of selling their product at a huge discount
and, given the other benefits of WCM coal, it is reasonable to assume that it
only needs to be provided at a small discount to encourage substitution.

Taking a 10% discount as an example, this would only represent $1.3, or
0.25%, of the cost of production. It is simply inconceivable that such a small
change in input costs would be passed on to the consumer, especially bearing
in mind the variation in other input costs. Even if it was, a reduction of $1.3
per tonne of a product which currently costs around $1,200 a tonne cannot
possibly have any material effect on demand or consumption.

Finally, Professor Ekins’ assertion that cheaper coking coal will result in more
steel being produced through the traditional blast furnace method is expressed
as being the likely outcome “in the absence of policy incentives”. However,
there are very considerable policy incentives to reduce blast furnace steel
production.

In short, there is no basis for saying that substitution will not occur. Professor
Ekins’ general analysis on this issue has been thoroughly undermined, and the
professional opinion of Mr Truman, who is the only expert with a detailed
understanding of the metallurgical coal market to give evidence at the Inquiry,
that substitution will occur and high cost “swing suppliers” will scale back their
production should be preferred. This conclusion is also supported by the
written comments from others with a detailed knowledge of the industry, such
as British Steel.120

Need for new mines

Another key component of the Rule 6 Parties’ case is that, although there is
recognised to be a continued need for coking coal, there is no need for new
coking coal mines. This proposition is said to be supported by the following
documents:

a. The IEA Roadmap to Net Zero; %!
b. The article by Ekins and McGlade!??; and
c. The analysis at appendix 1 to Professor Ekins’ proof.

None of these sources provide a more detailed analysis of the existing reserves
of different types of coking coal. The article by Ekins and McGlade does not
provide any distinction between different types of coal, let alone sub-
categories of coking coal. The IEA Report does make specific reference to
coking coal, but does not go any further in analysing the need for different
types of coking coal. Although various witnesses for the Rule 6 Parties

120 CD2.75, p. 265
121 CD8.16
122 CpP8.19
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speculated that the IEA must have taken this into account and Mr Truman was
wrong to suggest otherwise,!?3>no evidence has been provided to confirm that
this is the case. Furthermore, the Coal Classification for the IEA’s Coal
Information Database,'?*confirms that data is not held on individual
sub-categories of coking coal, such as high volatile and low volatile hard coking
coals.

Wood Mackenzie’s own data, which has been accumulated from a number of
sources, including clients, indicates that there will be a need for additional hard
coking coal mines from 2027. In addition, the analysis of existing reserves
does not take into account the future viability of these mines, in the event that
there is a reduction in the future price of coking coal, or a reluctance from
steelworks to continue to use mines with comparatively high GHG emissions.
It therefore cannot be assumed that all existing mines will continue to operate
until their reserves have been fully depleted.

Nevertheless, even if the coking coal reserves in existing mines around the
globe are theoretically sufficient to meet the current demand for coking coal,
that does not mean that they should continue to do so. A similar point is
made in the article by Ekins and McGlade, which notes that whilst there may
be sufficient reserves this does not mean that other resources should remain
unused. Indeed, Professor Ekins fairly agreed that, on the assumption that
substitution would occur, it would be better as a matter of general principle for
coking coal to be sourced nearer to its point of use to avoid offshoring
emissions. Despite the surprising statement in the opening submissions from
Friends of the Earth that steelworks in the UK and Europe should continue to
be supplied by coal that is imported from the USA and Australia, Professor
Barrett and Dr Cullen made similar concessions.

Aside from the potential GHG benefits, which are addressed further below,
given the critical importance of coking coal for blast furnace steel production,
which is essential for many industries and critical infrastructure,'?°there are
other important reasons why it is better to have a more diverse and secure
supply network. These include a need to avoid disruption to supply chains as a
result of natural disasters, poor weather, or geo-political considerations and
securing the benefits of an indigenous supply.

These benefits are clearly recognised in both UK and EU policy. The
Framework continues to identify coal as a minerals resource of local and
national importance, even following a review and amendment to this definition
as recently as July 2021. In addition to this, the Industrial Decarbonisation
Strategy recognises that “coking coal is currently essential for primary steel
manufacturing using the basic oxygen furnace route, which produces the
highest quality steel and is the dominant technology in Europe”.1?® The
strategy does not rule out the use of coking coal as a net zero compliant option
going forward, simply noting that any mining of the coal itself will need to be
net-zero compliant in the future. The Decarbonisation Strategy therefore
acknowledges the “essential” role that coking coal currently plays and

123 WCM/IT3, para. 3.37
124 1D41

125 WCM/MAK/4, p. 109
126 CD8.14, p. 1632
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anticipates that it may be mined in the UK providing that it is net-zero
compliant in the future.

Similarly, the European Union continues to classify coking coal as a “critical
raw material”.'?” Furthermore, the EU Commission has recognised “the
indispensable role of coking coal during the steel industry’s transition to
climate neutrality”.?® In doing so, the Commission identified the EU’s need to
address its high dependence on imports of coking coal and mobilise domestic
potential for new mining projects. The benefits of a new UK source of coking
coal are also identified by a number of steel makers and raw materials’
suppliers, who have expressed support for the project.

If need position changes / future uncertainty

It is self-evident that there will always be some uncertainty when seeking to
predict future need and demand for coking coal, or indeed any raw material,
over a number of decades, particularly when set against the backdrop of a
global decarbonisation and the transition towards net-zero. However, the real
question is not whether there is uncertainty, but what the consequences of any
uncertainty might be and how it should be addressed in this decision.

In the event that the demand for coking coal falls more quickly than the
forecasts from Wood Mackenzie predict, Mr Truman explained that WCM’s
position on the seaborne costs curve,?°and its comparative GHG emissions, !3°
mean that it will continue to be in demand as other mines drop out of the
picture.

Similarly, even if there ceases to be a market for seaborne metallurgical coal
in the UK and Europe before 2050,!3'Mr Truman explained that there would
continue to be a demand which WCM coal would satisfy. That evidence was
not challenged, and is consistent with the global forecasts provided by the IEA.
In that alternative, the evidence from Mr Truman indicates that it would be
better, both from a cost perspective and a GHG emissions perspective, for the
residual global demand to be supplied by WCM coal rather than HVA coal from
the USA.

Even if, contrary to all the current evidence and expectations, there is some
hitherto unforeseen change in circumstances that means that the demand for
coking coal completely falls away before the end of 2049, any consequential
harm remains entirely illusory.

The only “harm” which the Rule 6 parties are able to point to is the suggestion
that the development will become a “stranded asset”. Plainly, if there is no
longer a demand for coking coal, it will not continue to be mined. If the
extraction of coal ceases for a continuous period of twelve months at any point
in the lifetime of the development, the draft conditions (93 and 94 at the time

127 1D26

128 WCM/MAK/4, p. 136

129 See Figures 2.2 - 2.4 at WCM/JT/2, pp. 25 - 26

130 See Figures 3.2 - 3.6 at WCM/JT/2, pp. 33 - 36

131 As shown, for example, in the AET 1.5 Scenario or the PRIME Policy Scenario, when this
demand ceases at 2043 or 2040 respectively
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of the Inquiry) require the submission of a decommissioning and restoration
scheme, the implementation of which is secured by a restoration bond.

To the extent that this alleged “harm” relies upon the assertion that it will
leave the future employees of the development unemployed and without any
transferable skills, the point has already been comprehensively addressed
when considering the economic benefits of the scheme. Needless to say, if the
possibility that there may be a future change in circumstances decades in the
future were a legitimate objection to development promising to bring
considerable economic investment and benefits, then no development would
ever be permitted. The reality is that this is an entirely self-serving objection,
that would never be raised if it wasn’t for the Rule 6 Parties’ in principle
objection to the nature of the development.

If the development is not permitted because there is some uncertainty as to
what may happen to the need for coking coal in the 2040s, then there will be a
number of real and immediate detrimental consequences. First, a significant
investment opportunity will be lost in West Cumbria, along with all the
associated economic benefits, that would have provided a clear opportunity to
“level up” an area of the country that often misses out on private investment.

Second, the opportunity to redevelop, and eventually restore, a brownfield site
that is agreed to be an “eye-sore” will be lost. Third, the UK and EU will
continue to offshore the emissions associated with its coking coal
requirements, relying on imports from mines in the USA that have
considerably higher GHG emissions and longer transportation emissions.

Finally, the lifetime of the mine can be controlled by condition. During the
passage of this application, the applicant has agreed to the imposition of a
condition limiting the development to 2049, a year before the end of the
transition period. The evidence clearly shows that during that vital transition
period this mine could play an important role in helping the UK and the world
reach the necessary targets. It would also play a key role in the Government’s
global Britain and levelling up objectives.

Greenhouse Gas Emissions
Scope of emissions

An unusual feature of this application is that, hitherto, the real GHG objection
to this development relates not to the GHG emissions that are caused by the
operation of the mine, but the GHG emissions that are caused by the
steelworks which will use coal produced by this development. FoE never called
any evidence on the Ecolyse work, but now seek to adopt SLACC's case.

There is no requirement to assess the environmental effects associated with
downstream greenhouse gas emissions generated as part of the steel
manufacturing process. The position set out by Holgate J in R (oao Finch) v
Surrey County Council*3*?is unequivocal and, in the applicant’s submission,
correct.!33 It has also already been applied by the Planning Inspectorate when

132 12020] EWHC 3566 (Admin); [2021] PTSR 1160
133 The Applicant is aware that Finch has been granted permission to appeal to the Court of
Appeal. The reasons why permission was granted have not been disclosed to this Inquiry.
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considering the scope of what needs to be included within the GHG
Assessment.34

The true legal test to be applied in considering whether an effect falls within
the scope of Regulation 4 of the Town and Country Planning (Environmental
Impact Assessment) Regulations 2011 (“the EIA Regulations”) is whether that
effect is an effect of the development for which planning permission is sought.

Finch cannot be distinguished on the basis that, in this case, the product will
inevitably be used for a particular purpose, namely as part of a blend of coke
used in steel manufacturing. Holgate J. made clear that even where the
environmental effects of consuming an end product will flow inevitably from
the use of a raw material in making the product, this does not mean that those
effects are to be treated as effects of the development for EIA purposes. An
effect that occurs after the extraction of a raw material, and when the raw
material has passed through one or more developments which are not the
subject of the application and do not form part of the same project, is not an
effect which falls within the scope of the EIA process for a proposal. Following
Finch, the environmental effects of using WCM coal as part of the steelmaking
process are not effects that can lawfully be taken into account in an
environmental impact assessment.!3>

This position is clearly correct for a number of reasons. First, it is not the case
that a failure to assess downstream emissions as part of an EIA will mean that
there will be no control over those emissions in the development consent
process. Any future BF-BOF steel manufacturing project would itself need to
apply for planning permission and undertake any EIA required.

Second, assessing the downstream emissions associated with the use of WCM
coal as part of this application would lead to substantial double-counting of
emissions within the development consent process. Steel manufacturing
emissions would need to be considered both at the mining consent stage, and
the manufacturing plant consent stage. The same emissions would also need
to be taken into account at the planning consent stage for any other inputs
inevitably destined for the BF-BOF industry, such as in manufacturing plants
producing parts used in blast furnaces. This double-counting would place a
disproportionate burden on developers and unnecessarily block off
development consenting.

Third, coking coal is not simply put straight into the blast furnace as the Rule 6
Parties’ appear to have assumed. It is blended with other coking coals before
being put into a coke oven to make coke, a process which can take place at
the steel works or at a different location in a different development altogether.
Therefore, the product that is being used in the blast furnace has already
undergone another process to create a second product. It is the use of that
secondary product which it is suggested should be taken into account when

Publicly available information suggests that Lewison L] considered Holgate J’s reasoning to be
cogent, if open to proper challenge, and that part of the reason why permission was granted
was that he considered that question of the assessment of downstream emissions has far
reaching emissions, and was of sufficient importance to justify hearing the appeal.

134 See Letter form PINS dated 30 June 2021

135 See Finch at [101], [110]
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considering GHG emissions. Once this becomes clear, it is impossible to see
how the line should be drawn when it comes to other products, or other
phases of production. For example, once the coke has been used to make
steel that is then made into a wind turbine, should the renewable energy that
is produced from the use of that wind turbine then be set off against the
emissions from the coke in the first place?

Fourth, it is not clear why the approach advocated by the Rule 6 parties should
only apply to GHG emissions. The same rationale would, presumably, be
equally applicable to air quality and pollution impacts from the use of the coke
or noise impacts from the steelworks.

Fifth and finally, there is no sensible test that could be applied to determine
whether, as a matter of law, downstream emissions should be taken into
account during a proposal’s EIA. In the present case, the submission has been
made that WCM coal will only serve one market and will inevitably be used in a
way which will generate emissions and that, as a result, it would be easy to
quantify the end-use effects of the coal. Itis unclear why, as a matter of law,
the inevitability of the use of WCM coal means that proposal should be treated
differently to developments which generate products whose end-use is more
varied, and whose emissions are therefore more difficult to quantify. This
would effectively place a heightened burden on particular types of
development simply because of the type of market they serve.

For the reasons given above in respect of EIA development, the downstream
emissions associated with the use of WCM coal in the steel manufacturing
process cannot amount to a material consideration, as they do not fairly and
reasonably relate to the proposed development. The downstream emissions at
issue here would relate to BF-BOF steel manufacturing plants using the coking
coal, not to the proposed mine itself.

Even if the downstream emissions associated with the end use of WCM coal
were a material planning consideration, they could not rationally be given any
more than minor weight because they are impossible to effectively quantify.
Whilst Professor Barrett sought to suggest that an average could be used, to
take into account variations in blast furnaces, this does not provide a sensible
basis for decision-making, and would not account for the considerable variation
that is likely to emerge as more blast furnaces are fitted with CCS. He rightly
conceded that you would be unable to assess “the likely effects.”

PINS has made its position clear to the applicant and all the parties in the
Regulation 22 letter dated 30 June stating that “"The applicant’s position
regarding the judgement R (Finch) v Surrey County Council [2020] EWHC
3566 (the Finch judgement) and its approach to the Greenhouse Gas
Emissions assessment presented in ES Chapter 19 is noted. The Finch
judgement is currently subject to an appeal to the Court of Appeal. The
applicant is advised that should the legal position established in the Finch
judgement change during the course of the Inquiry, there may be a need to
request further information on the environmental effects from the use of the
coal originating from the development. This may result in the Inquiry being
adjourned for the parties to consider this matter further and to submit any
necessary evidence.”

https://www.gov.uk/planning-inspectorate Page 46



https://www.gov.uk/planning-inspectorate

Report APP/H0900/V/21/3271069

7.100 The applicant and the parties are advised that PINS does not presently require
any further information in respect of downstream emissions. In such
circumstances, the level of downstream emissions cannot be capable of being
a material consideration and certainly not one to which any weight could be
given. We note that neither Rule 6 Party has challenged this decision, which
they should have done if they disagreed with it, nor have they made any
formal request to this Inspector to issue a Regulation 22 request on this (or
indeed any other matter).

7.101 In any event the WCM product would be substituting for other coal which has
not come from a net zero mine. Professor Grubb’s analysis of a failure of what
he calls “perfect” substitution did not take into account that the other 99%
substitute was from mines with no defined GHG capture systems and certainly
none seeking or obliged to be net zero. Even if there were a failure completely
to substitute this would have to be considerable for the environmental GHG
balance to run into the negative.

GHG Assessment

7.102 No alternative assessment of GHG emissions has been provided by either of
the Rule 6 Parties, nor have any alternative figures for any aspect of it been
presented to the inquiry. Professor Grubb, who did seek to challenge the GHG
Assessment on behalf of SLACC, explained he did not consider that it was his
role to provide an assessment of the likely emissions. His evidence therefore
focused on various points of the assessment. Before addressing those various
criticisms, it is worth providing an overview of what the Institute of
Environmental Management and Assessment (IEMA) Guidance requires, and
the conservative assumptions that have been adopted in the GHG Assessment,
which provide important context for the complaints that have been raised by
SLACC.

7.103 As Ms Leatherdale explained, the GHG Assessment fully complies with the
IEMA Guidance. Her evidence on this point was not challenged, but it is of
course highly relevant to the various complaints made by SLACC. Of particular
relevance, are the approach that has been taken to exclusions and the
conservative assumptions that have been applied throughout the assessment.

Exclusions

7.104 A number of points have been made during the Inquiry regarding exclusions
from the GHG assessment. These include acknowledged exclusions (or
assumptions), such as the assumption that decommissioning emissions would
be net zero in the Likely Mitigated Scenario.!3® They also include minor
emissions sources that are not explicitly assessed, such as emissions from land
disturbance, methane emissions from cutting through non-target seams during
construction, or some products, goods and services required by the mine. In
all cases, exclusions cover only a very small component of inputs to the overall
assessment and are sources that are both minor and hard to estimate. This is
justified and accepted by the IEMA guidance on the assessment of GHG
emissions and evaluation of their significance.

136 See p. 35 of Ecolyse 2 in Appendix B8
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Section 5.5.2 of the guidance includes a section on cut-off rules, which
explains that elements comprising up to 5% of total energy and mass (i.e.
inputs) can be excluded.!3’ It is generally accepted that the cut off rules are
applied in the context of a GHG footprint prior to the application of mitigation
as the assessment approach must follow a natural progression of gathering
input data, compiling the GHG footprint, applying mitigation and then
quantifying the GHG emissions with mitigation.

The total ‘likely unmitigated” GHG emissions are 8,199,705 tonnes.'3® The cut
off rules (5%) would therefore apply at around 410,000 tonnes. No exclusions
of anything like this magnitude have been made and it is unlikely that any
exclusions would total even a fraction of 1% of the unmitigated lifecycle
footprint. Furthermore, applying the 5% cut-off to the mitigated lifetime
emissions would equal circa 90,000 tonnes, which is roughly equal to the
whole construction phase emissions, again reinforcing that any exclusions will
be well below 5% of any of the scenarios and are not material.

Conservative approach

The likely mitigated scenario is intended to provide a robust estimation of the
likely GHG emissions to inform the assessment of likely significant effects.
Nonetheless, a number of conservative assumptions have been made in this
analysis that ensures the total GHG emissions presented in Ecolyse 2 are
higher than would likely occur in reality and are therefore precautionary:

a. No account has been made for energy efficiency improvements during the
lifetime of the mine. This applies to both electricity consumption and fuel
use on site, which are assumed to be fixed/constant.!3° However, it is likely
that energy efficiency improvements will be needed in all sectors and it is
therefore reasonable to assume that they would occur over the lifetime of
the development.

b. All staff are assumed to travel independently to and from the mine site by
private car.'*® No account is therefore taken for sustainable travel such as
walking, cycling or car share, which is highly likely given the development’s
location on the edge of Whitehaven and immediately adjacent to large areas
of residential development.

c. Waste disposal is assumed to be by landfill,***which has a higher carbon
intensity compared with other disposal forms such as recycling or energy
recovery (incineration), which are likely to continue to increase.

d. The decarbonisation profiles that have been used in the assessment contain
some of the most precautionary assumptions. These include:

i. Purchased goods and services are not assumed to decarbonise at all
through the life of the mine.'*? As the UK and global economies

137.CD8.22, p. 2081

138 Table C-2, Ecolyse 2

139 As described in Table B-1 and Table B-2 of Ecolyse 2
140 Table B-2 of Ecolyse 2

141 Tbid

142 As described in the final row of Table B-3
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decarbonise between now and 2049 (end year), the carbon intensity
of purchased goods and services will considerably decrease towards
zero. The emissions assumptions from purchased goods and services
are therefore extremely precautionary.

ii. The electricity decarbonisation profile in Table B-4 does not reflect
the latest strategies for decarbonising the power sector,*3which
include the net-zero (rather than 80%) decarbonisation target and
the advice from the Sixth Carbon Budget.

iii. Rail and road emissions are also expected to reach net zero by 2050,
but the decarbonisation profiles applied to these emissions sources
are far more conservative than this.#* Both road and rail sources
can be seen to have significant residual emissions in 2049.

e. Finally, not all the GHG mitigation measures and policies being put forward
by WCM have been accounted for in the likely mitigated scenario. Those
measures which cannot be guaranteed, but which WCM will do its best to
secure, have not been quantified.'#>

7.108 Having set out the very precautionary approach that has been taken to the
GHG Assessment, we then turn to consider the specific concerns and issues
that have been identified by SLACC.

Points taken by SLACC and Professor Grubb

7.109 One of the initial concerns raised by Professor Grubb related to the extent to
which embedded carbon emissions for the construction of the underground
mine other than steel roof bolts, such as the concrete and aggregate required,
and the embedded emissions of heavy machinery used during mining
operations.'4® These points were addressed by Ecolyse 2, which Professor
Grubb agreed was a welcome addition.!*” Although some uncertainty remained
over whether